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Tila village, Rolpa district, March 14, 2005: Hueds watch a traditional dance performance
during a Maoist “cultural program.” Maoists holdograms several times a month, gathering
villagers from miles around to educate them abbat“People’s War.” Maoist campaigns also

include public humiliation and punishment schemgsirast those who practice caste and gender
discrimination. The Maoists particularly targetlida(so-called untouchables) and women for

indoctrination and recruitment.
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I. SUMMARY

On February 1, 2005 King Gyanendra declared a sfatenergency in Nepal and vested
all executive authority in the monarchy. In a v&ded address the King cited the former
government’s poor handling of the Maoist insurgeasyan impetus for the takeover. Hundreds
of journalists, students, and activists have sibeen detained. Though the state of emergency
has been formally lifted, severe restrictions om ithedia and civil society remain in place. The
royal takeover has ushered in unprecedented iritenad attention to the conflict in Nepal.
Through the ongoing efforts of international hum@ghts non-governmental organizations
(NGOs), the United Nations (U.N.), and the Europtkuion (EU), Nepal is increasingly under
scrutiny for egregious human rights violations catted by state security forces and Maoist
insurgents. The international community’s responsawever, has failed to address caste
discrimination as both a root cause and an insgdamnsequence of the conflict. The caste-based
dimension of the conflict is the missing piece bk tpuzzle. This report highlights the
victimization of Dalits or so-called untouchablgsthe State and by Maoist insurgents in Nepal's
decade-old civil war. This focus on caste is miemded to detract from the human rights
violations committed against ethnic groups who hbagen disproportionately impacted by the
conflict' due to entrenched ethnic discrimination in Népal.

! See NTERNATIONAL CRISISGROUP, NEPAL'S MAOISTS. THEIR AIMS, STRUCTURE AND STRATEGY 15
(2005)available athttp://www.crisisgroup.orgnoting that despite the Maoist platform of addressasjec
and ethnic discrimination, members of these groups arevali’/ed in high-level decision making
processes; and recording accusations that young minorityrgesise being “used as little more than
cannon-fodder”) an&eport of the United Nations High Commissioner for HuiR&hts on the human
rights situation and the activities of her Office, incluglbechnical cooperation, in Nepal, Note by the
Secretary GeneralUnited Nations General Assembly,"68ession, Agenda Item 73(c), at 14, U.N. Doc.
A/60/359 (2005) [hereinaftdReport of the United Nations High Commissioner for HuiRaht$

(observing that “In the context of long-standing casteedhdic discrimination..., Dalits and members of
indigenous nationalities experience disproportionately vizéititon and harassment by State authorities
and CPN (Maoist), with the former suspecting the graape sympathetic to the insurgency and the latter
trying to coerce members of the groups to join or sttghem. As a result, those who have no such
affiliation fall under the suspicion of the securitydes and are liable to be particular targets of conflict-
related human rights violations”). For information ontthle of ethnic discrimination in the causes of the
conflict, seeJAN HOLLANTS VAN LOOCK & L1z PHILIPSON, NEPAL: REPORT OF THEEC CONFLICT

PREVENTION ASSESSMENTMISSION 4 (2002) (identifying ethnic and caste inequalities asob@eseries of
“complex interactions” lying at the root of the conflieailable at
http://europa.eu.int/comm/external_relations/cpcm/missioaif@htm INTERNATIONAL CRISISGROUP,
TOWARDS ALASTING PEACE INNEPAL: THE CONSTITUTIONAL ISSUES5, 12, 15, 25 (2005) [hereinafter
TOWARDS ALASTING PEACE IN NEPAL] available athttp://www.crisisgroup.ordidentifying the challenging
of exclusion on the basis of gender, ethnicity and casteeasfdhree “mutually reinforcing” “interlocking
elements” that explains the conflict; and outlining the megnghich Maoists have mobilized support
through a platform to address grievances of ethnic and gamtps, including through demands for
regional autonomy for the former); MANSOOBMURSHED& SCOTT GATES, SPATIAL-HORIZONTAL
INEQUALITY AND THE MAOIST INSURGENCY INNEPAL 3,6,8,10 (2003) (describing the ethnic and caste
elements of “horizontal inequality” and arguing that there kgy link between inequality and the conflict)
available athttp://www.wider.unu.edu/conference/conference-2003-1&ente-2003-1-
papers/s%20mansoob%20murshed%20-%20scott%20gates.pdf

2 Seel NTERNATIONAL CRISIS GROUP, TOWARDS ALASTING PEACE INNEPAL, supranote 1, at 13 (outlining
the general nature of political and social marginalizatioowfdaste and ethnic groupSee also Report of
the United Nations High Commissioner for Human Righipranote 1, at 65 (noting the exclusion of
these groups from decision-making processes). This inggdelives from several factors, including
constitutional arrangementseelNTERNATIONAL CRISISGROUP, TOWARDS ALASTING PEACE IN NEPAL
supranote 1, at 14, 18 (discussing the lack of constitutiomadgnition of inequality and the
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The Maoist Insurgency

The civil war in Nepal is marked by widespread mséy, overt forms of violence and
repression, and a systematic curtailment of funddahdiberties. The conflict began as a
popular, armed movement amongst CPN-Maoist relelhe country’s western region. The
Maoists formally declared the beginning of theiretle’s War” on February 13, 1996, and
formulated their initial goals around moving Nepatay from a Hindu kingdom and towards a
more secular republic that committed itself to phimciples of gender and caste equality and to
addressing centuries-old exploitation of Dalits.

With a population of 4.5 million people, Dalits cprise over 20 percent of Nepal's
population. Collectively, Dalits represent 80 aricof the “ultra poor” in Nepal, dramatically
increasing their vulnerability to bonded labor,velgy, trafficking, and other forms of extreme
exploitation. “Upper-caste” community members #of2alits to live in segregated communities,
prevent them from entering public spaces, deny thecess to food, water, and land, and relegate
Dalits into caste-based occupations considered‘rit@lly impure” for “higher castes.” Dalit
women and girls endure the double burden of castegender discrimination. They bear the
brunt of exploitation and violence and are routinérced into sex work. Defiance of the
proscribed social order is consistently met withifiue violence and social ostracism.

The unchanging plight of Dalits in Nepal is in partconsequence of their lack of
representation in Nepal's political landscape. Uddio they comprise over one-fifth of the
population, Dalits are extremely underrepresentetb¢al and national government bodies. In
occupying this position of marginalization and digwerment, Dalits were quickly identified as
a base of ready support for the Maoist insurgeiMaoist insurgents have capitalized on caste
and gender discrimination in Nepal as a meansgitingizing their armed “revolution.”

Early Maoist campaigns included public humiliatiand punishment schemes against
those who practiced caste and gender discriminafidaoists punished “upper-caste” community
members who prevented Dalits from entering temesling their goods, drawing water from
public wells, or otherwise subjected them to huatiitin or abuse. As one Dalit put it, “They will
not allow us to be humiliated. If a [upper-cageghmin abuses us, the Maoists will beat him...
The Maoists speak to equality between men. Wegoato temple.” The insurgency also thrived
on government failures. Rampant sexual abuse gplditation of women by the police, and the
subsequent mistrust and distaste for the governmerngst rural communities, fueled early
support for the Maoist movement in far- and mid-ieas Nepal.

Armed with the popular support of rural and underesented communities, the Maoists
began targeting police installations in guerillglstattacks in order to dismantle the existing,
albeit weak, police force and amass a supply opwea and ammunition. With armed control of
the region came extensive political power. In Mao@ntrolled districts local government
structures were replaced with “people’s governnmiethist assumed state functions. In response
to the government’s refusal to yield to their dedwmrfor a secular government, Maoists
dismantled educational and business facilities uphout Nepal. They imposedandhs or
strikes, forcing the closure of schools, roads bndinesses; and used homemade socket and

“disfavor[ing]” of ethnic identity via Article 113(3) whh bans the registration of parties organized "on the
basis of religion, caste, tribe, language or sex").
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“pressure cooker” bombs to ravage basic infrastinectincluding roads, transmission towers,
government offices, power plants, and bridges.

As the Maoists expanded their territorial reackeytivere also able to realize the most
important component of their insurgency: a “PeapMilitia” comprised of thousands of armed
fighters. The Maoists once again capitalized ostecand gender discrimination in Nepal by
heavily recruiting Dalits and women for their mdit Reports indicate that Maoist indoctrination
often included a special emphasis on societal idigtation and oppression of the “lower castes,”
as well as the Maoists’ alleged role in liberatihgm. By some estimates, Dalit women make up
50 percent of the Maoist cadres’ lower ranks. Tisendntling of the educational system also has
fed large numbers of children into the militia. eTimere promise of food is sometimes enough to
attract a young Dalit child to join the Maoist army

Although the Maoists claim political empowerment @élits and women as a central
tenet of their agenda, their leadership is domuhateupper-caste men; Dalits are relegated to the
lower ranks. In effect, Dalits are literally tagirthe bullets for the Maoist insurgency. The
absence of Dalit leaders has also fostered thefbiblat the Maoist leadership is adopting the
same upper-caste dominated leadership model usedaiystream political parties. Coupled
with reports that the practice of “untouchabilitgiid sexual abuse against Dalit women persists
even within the ranks of the Maoist movement, s@peculate that Dalits have begun to feel
extremely alienated and underserved by the veryemewnt that purports to liberate them. Dalit
civilians also face discrimination and egregiouss#s at the hands of Maoists. Maoists openly
murder and publicly torture those individuals teywe deemed to be adversaries of the “People’s
War,” and have ravaged the civilian population tiyloout the countryside with tactics that
include sexual assault and forced overnight stay3aiit homes.

“War on Terror”

On November 26, 2001, the Nepalese government reéeclts first state of emergency.
Following the announcement, the government depld®#&&@00 soldiers from the Royal Nepalese
Army (RNA) throughout the country and began to eletarize its intensified struggle against the
Maoist insurgency as part of the “global war orrdet Armed with sophisticated weapons
acquired through military aid from the U.S., U.kadia, and other countries, and equipped with
new antiterrorism legislation that gave them exulawmry powers of arrest and detention,
security forces began operating under an unoffjpddicy of killing all individuals suspected of
taking part in the Maoist insurgency. According\Niepal’s National Human Rights Commission,
government security forces have engineered mom 20@00 extrajudicial killings since 2001.
According to the U.N., Nepal also had the highesnber of reported new “disappearances” in
the world in both 2003 and 2004.

The militarization of the conflict has exacerbatedte dynamics and the resulting abuses
against Dalits in Nepal. The overwhelming majoifysenior officers in the RNA continue to
hail from “upper-caste” communities. While indivia Dalit men and women have actively
joined Maoist forces, Dalit communities as a whate collectively and summarily punished by
State agents, even when there is no evidence iofitlvelvement in the insurgency. Caste-based
profiling is also a common occurrence at securitgok posts and during village interrogation
round-ups. The burgeoning presence of the polideaamy in the villages has led to even greater
sexual abuse and exploitation of Dalit women. Biate has also armed upper-caste village
militias—or village defense committees—whose memlayuse their power to settle personal
scores and target Dalits and religious minorities.
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Ultimately, and tragically, the “People’s War” hiagsned on the very people it purported
to empower; Dalits have been victimized by botht&Starces and Maoists. As a result, the
conflict in Nepal has crippled Dalit communitiesdna state of constant fear and economic
deterioration. Already living on the brink of station and destitution, Dalit community
members have been pushed further into grindingave

In the face of a spiraling human rights crisis iepil, international human rights NGOs
and the U.N. Commission on Human Rights have issugderous recommendations addressed
to the government of Nepal and the CPN-Maoist lestdp to observe and uphold international
human rights and humanitarian law. These recomat@nts must be heeded by all parties to the
conflict. In addition, it is imperative that theepalese government fulfill its human rights
obligations to end caste-based discrimination. TRN-Maoist must also undertake to respect
applicable international standards regarding ptmiecf Dalit human rights. In the absence of
such commitments, the conflict will remain unresoly Meaningful and lasting reform cannot be
sustained in the absence of the rule of law andl democratic governance. The Nepalese
government must also move quickly to restore albimental rights.

Note on Methodology

This report is based on primary research conduatétepal over a cumulative period of
two-and-a-half years between July 2001 and May 200&ile in Nepal, the researcher visited
nearly thirty districts, including those parts bétcountry most affected by the confficThrough
interviews conducted during these visits, as welirdormal conversations and observations, the
researcher was able to gather information on dailgte-based abuses and on the unique
experience of the Dalit community in the confliostNepal. The researcher’s findings have been
substantiated and corroborated by NGO and med@tesecondary resources, and by reputable
human rights activists and experts in Nepal wheoehasen documenting and investigating caste-
based abuses in the country for a number of years.

3 Districts visited include Baitadi, Dadeldhura, Kanchanpatj, Kailali, Bardia, Banke, Dang,
Kapilvastu, Rupandehi, Palpa, Syangja, Kaski, Nawalpatas#tivan, Parsa, Bara, Rautahat, Sarlahi,
Mohattari, Dhanusha, Siraha, Saptari, Sunsari, Dhankuegnyd, Jhapa, and llam, as well as the capital
city, Kathmandu.
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Il. CASTE-BASED DISCRIMINATION IN NEPAL

Over 2,000 years old, the caste system is perlmepsltiest surviving social hierarchy in
the world? Though most closely associated with India and wdihduism, the caste system
permeates, to varying degrees, all major religionthe Indian subcontinent and orders persons
into caste categories @arnason the basis of ritual purify. The traditional hierarchy places
Brahmins(priests and teachers) at the top, followeddmetris (rulers and soldiers) andaisyas
(merchants and tradersDalits or “untouchables” (laborers, cobblers, and marsgalvengers)
occupy the lowest position within the caste higmgft One’s caste is determined by one’s birth
into a particular social group. It is therefore possible to change one’s caste or move between
caste categorigsCaste divisions prevail in housing, employmentsringe, and general social
interaction. These divisions are preserved andaried through the practice and threat of social
ostracism or physical violenée.

Because one’s caste can be determinative of oregpation, caste discrimination is
also referred to as discrimination on the basis'vabrk and descent” Dalits are typically
restricted to tasks and occupations that are deaawetfilthy” or “polluting” for “upper-caste”
communities. Unlike discrimination on the basistfnicity or race, there are almost no physical
characteristics that distinguish one caste frontted® One’s surname may however give away
his or her caste statlfs. Where a person presents an unfamiliar last n&w@eyr she may be
guestioned about his or her caste before furtheiakteraction is possible. Misrepresenting
one’s caste may also subject an individual to sest?

“Untouchability” and Segregation

The hallmark of the caste system and discriminatigainst Dalits is the practice of
“untouchability.” Based on the belief that Dalase “polluted,” Dalits are segregated from

* For an overview of caste discrimination in the Indian exinsee MAN RIGHTS WATCH, BROKEN
PEOPLE CASTEVIOLENCE AGAINSTINDIA’S ‘UNTOUCHABLES 23-41(1999).

®> See generalfHUMAN RIGHTS WATCH, CASTE DISCRIMINATION: A GLOBAL CONCERN 22-24 (2001)
[hereinafter HRWCASTE DISCRIMINATION], available at
http://www.hrw.org/reports/2001/globalcaste/index.htnmg@éPage.

® In the Indian context, Dalits occupy the “fifth” categdialling outside of the fouvarnas Id. at 5-6. In
Nepal, there are only four broad categories, with the faatibgory being Dalit or “untouchable. UBRA
GAUTAM & UMESHUPADHYAYA, GARBAGE CLEANING COMMUNITY AND CHILD LABOUR IN NEPAL (2001),
available athttp://www.gefont.org/research/sweeper/html/chapterl.hithin the major caste categories
there are 25 identified sub-caste groups. HRWAETE DISCRIMINATION, supranote 5, at 7 (2001).
"HRW, CASTE DISCRIMINATION, supranote 5, at 2 (2001).

81d. at 2.

? See infranote 385 and accompanying text.

10 Although caste discrimination in Nepal resembles caste dis@iion in India, the prevalence of
northern tribes or “janjatis” is unique to Nepal. aaisj who tend to have more Tibetan or Chinese
features are considerdthisya the thirdvarnacategory. While they face discrimination, unlike Dalits they
are not considered “untouchable AJTRNDRA PRADHAN & AVA SHRESTHA, ETHNIC AND CASTE DIVERSITY:
IMPLICATIONS FORDEVELOPMENT3 (Asian Development Bank, Nepal Resident Mission WorkizgeP
No. 4, 2005)available athttp://www.adb.org/Documents/Papers/NRM/wp4.pdf.

1 Occasionally, upper-caste and Dalit last names overlapdc®v REPORT ONFIFTEENTH AND
SIXTEENTH PERIODIC REPORT OFGOVERNMENT ONICERD 10-11(Bal Krishna Kattel & Kamdev Khanal,
eds., 2004)available athttp://www.idsn.org/HRTMCC.doc.

12 Center for Human Rights and Global Justice communicatitnkéthmandu-based expert on caste
discrimination [name withheld] (July 2005).
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members of other castésand are prohibited from touching non-Dalits andirttpossession.
Dalits are also denied entry into public placeshsas hotels, shops, and restaurht§Vhen
they are able to enter public restaurants, theyraée to drink water from separate glasses, tea
from separate tumblers, and datl bhat® from separate platés.

The exclusion of Dalits extends to the religioubese; they are routinely denied entry
into “upper-caste” temple’S. On December 5, 2004gr example, Dalits were beaten by police
officers withlathis'® for entering the “upper-caste” Laxmi Banketesh Pknin Bharatpuf® The
Nepalese Constitution, while purporting to abolisaste discrimination, explicitly permits
discrimination against Dalits in religious conteXts The non-discrimination provisions of the
Nepal Civil Code also contain an exemption for p&of religious practic&.

Defiance of the proscribed social order is consitbtemet with punitive violence and
social ostracism. In Sindhupalchowk District onyM29, 1999, two Dalits were beaten and
forced to pay a total of NRs. 40,000 ($569.23)amdges after refusing to wash their own dishes
at a local tea staff Strict prohibition on inter-caste marriage, paréely between Dalits and
non-Dalits, also helps preserve caste hieraréfiidhese prohibitions are sometimes enforced by
punishing entire communities. On January 27, 200dexample, a young inter-caste married
couple was kidnapped by the wife’s “upper-castédtiees. A mob of 200 “upper-caste” persons
then attacked the husband’s Dalit village, destrgyall property and forcing all 80 members of

13 JANA UTTHAN PRATISTHAN (JUP),DALIT IN NEPAL AND ALTERNATIVE REPORT FORWCAR 1-2(2001).

1 In Nepal’s rural areas, upper-caste individuals may engateahbathing in order to purify themselves
following contact with a Dalit or a Dalit's belonging$he sprinkling of drops of water on impure objects
or individuals is also practiced. Center for Human Rights@iobal Justice communication with
Kathmandu-based expert on caste discrimination [name with{Jelly] 2005).

5 HRW, CASTE DISCRIMINATION, supranote 5, at 12 (2001). Dalits are even excluded from caeshied
face obstacles selling milk from cows they raise based onef tedt they will pollute the milkdd. at 12
(citing D.B.“SAGAR” BISHWAKARMA , GENERAL COMMENTS OFCOUNTRY REPORT FOR THEUNITED

NATIONS CONVENTION FORELIMINATION OF ALL FORMS OFRACIAL DISCRIMINATION (Paper prepared by
the Academy for Public Upliftment for the Ad Hoc WorkiGgoup on the Preparation of NGO Country
Report Under the U.N. International Convention on the iBbtion of All Forms of Racial
Discrimination)).

'8 Rice and lentils, a staple of the Nepalese diet.

7 Center for Human Rights and Global Justice communicatitmKéthmandu-based expert on caste
discrimination [name withheld] (July 2005).

18 Laurie Ann Vasily Dalits not Allowed NepALI TIMES No. 255, Dec. 10-16, 2004yailable athttp:/
www.nepalitimes.com/issue225/nation_2.htm.

19 Batons.

2 vasily, supranote 18.

2L Article 19 of the Constitution provides that “Every mershall have the freedom to profess and practise
his own religion as handed down to him from ancient tiheasng due regard to traditional practices.”
CONST. OF THEKINGDOM OF NEPAL 2047 (1990) art. 19(1).

22 HUMAN RIGHTS WATCH, DISCRIMINATION AGAINST DALITS IN NEPAL 1 (2004) [hereinafter HRW,
DISCRIMINATION AGAINST DALITS], available athttp://hrw.org/english/docs/2004/02/09/nepal7322.htm.
23 JANA UTTHAN PRATISTHAN, supranote 13, at 27.

24 Dalits who marry outside their caste have reportedly beprisgomed by local authorities after members
of the upper-caste families filed false cases against them. IERSVE DISCRIMINATION, supranote 5, at

11 (2001) (citing D.B*SAGAR” BISHWAKARMA , GENERAL COMMENTS OFCOUNTRY REPORT FOR THE
UNITED NATIONS CONVENTION FORELIMINATION OF ALL FORMS OFRACIAL DISCRIMINATION (Paper
prepared by the Academy for Public Upliftment for theHat Working Group on the Preparation of NGO
Country Report Under the U.N. International Convamion the Elimination of All Forms of Racial
Discrimination)).
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the community to leave the village Such reprisals against Dalit community membersnarte
uncommon, and perpetrators often operate with totadunity. Politicians too have been
implicated in violence against Dalits. On OctoB&r 2003, a member of parliament from Saptari
District, along with other “upper-caste” individsakllegedly beat an 11-year-old Dalit youth and
his mother, claiming that their animals were eatirgcrops?

Economic Marginalization

Though they comprise over twenty percent of Neppbpulation?’ Dalits possess only
one percent of the nation’s weafth.Collectively, Dalits represent 80 percent of thira poor”
in Nepal, dramatically increasing their vulneragilto bonded labor, slavery, trafficking, and
other forms of extreme exploitation. The practié€¢untouchability” relegates Dalits into work
considered to be “ritually impure,” such as mans@dvenging or leather work. Because these
professions require the handling of dead animalsumnan waste, often with one’s bare hands,
they further exacerbate restrictions on Dalits'ligbto enter public spaces. Chamar Dalits who
live in the Terai regiofi of Nepal, for example, are predominantly manuaveagers? They
are excluded from entry into temples, restaurdristels, and milk cooperatives because they are
considered impure from handling animal remainslit®are also denied adequate compensation
for this work, resulting in severe and dispropartite economic vulnerabilifif.

Landlessness and Bonded Labor

Caste discrimination has denied Dalits land owmprand usage. While a great number
of Nepal's agricultural laborers are Dalit, verywfeof them can claim ownership of land.
Together, Dalits own just one percent of Nepalabé land, while only three percent of Dalits
own more than a hectare of laffdAs a result, squatter colony inhabitants and lsslbonded
laborers are overwhelmingly Dalit. In the mid-wexstand far western hills, bonded agricultural
laborers, orHaliyas hail mainly from “untouchable” castes. Daliteearharged much higher
interest rates on loans from landlords than ardr th@pper-caste” counterparts. Such
discrimination is intentionally designed to keepvela system of debt bondage and free
farmhands for cultivation of “upper-caste” larids.

% press Release (Urgent Appeal), Asian Human Rights Coiomigthe Dalit Community in Saptari
District was Attacked Due to an Inter-caste Marriage and the Eovgs Kidnapped (Feb. 13, 2004),
http://www.ahrchk.net/ua/mainfile.php/2004/613/.

26 HRW, DISCRIMINATION AGAINST DALITS, supranote 22at 6.

%" The list of Dallit groups is still provisional as theeenains some controversy over whether to include
some groups into the Dalit category. Dalit NGOs have clatimetidthe Dalits comprise between 20 and 25
percent of the population. The government census of 20@bntrast, has estimated the Dalit population
at 13 percent—an inaccuracy cited by Dalit activists as a fuetteanple of the government'’s
discrimination against the Dalit community. Center for HuRaghts and Global Justice communication
with Kathmandu-based expert on caste discrimination [name elith(@uly 2005).

28 JANA UTTHAN PRATISTHAN, supranote 13, at 8.

2 The Terai refers to Nepal's lush flatlands which comprigeaximately 17 percent of the total surface
area of the country. King Mahendra Trust for Nature Congenyatbout Us at
http://www.kmtnc.org.np/aboutus.htm (last visited J8dy 2005).

%0 Manvi Shrivastav & Keshav GautaReflect: A Forum for Dalits to Organize for their Riglih Nepal
EDUCATION ACTION No. 14, April 2001available at
http://217.206.205.24/resources/publications/EA14Enig/azh.

31 HRW, CASTE DISCRIMINATION, supranote 5, at 16-17 (2001).

*2d. at 18.

#1d. at 15.
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While the Land Reform Act of 1964 sought to curlsessive landholdings by conferring
tenancy rights upon landless individuals, in a tddavoid conferring these rights onto Dalit
community members, powerful landlords dislodgeditD@hants, compelling them to work as
agricultural laborers if they wanted to remain be tand. As a result, a large number of Dalits
became landles¥. This mass expulsion from their land, when combinéth Nepal’s repressive
citizenship laws, placed evicted Dalits in a doublad. As ownership of property was a
precondition for Nepali citizenship, Dalits who tdbeir land were also forced to forfeit their
citizenship paper¥. As possession of citizenship papers is a precondior purchasing lantf,
evicted Dalits were unable to acquire new land.

The few Dalits fortunate enough to have evaded sesfnictions and retained or acquired
land are often isolated into one section of a comitgyu The segregation of Dalit land puts Dalits
at a significant disadvantage, as does the lackdefjuate facilities and resources. In contrast,
non-Dalits, who are not subject to this type ofreggtion, can purchase various plots of land in
different parts of the communify. Erosion, arsenic poisoning, soil quality depletiand
deforestation also disproportionately impact seated) Dalit communities. Non-Dalits, who
have diverse landholdings, are not as serioushctdtl. Additionally, most Dalit families live
without toilets and running watét. As a result, human waste pollutes Dalit landrteeatent not
experienced by non-Dalits.

3 vidya Bir Singh Kansakaf\epal-India Open Border: Prospects, Problems and Chadlgrfj21,at
http://www.nepaldemocracy.org/documents/treaties_agreementsidiep open_border.htm (last visited
July 31, 2005).

*1d. at 1 21. The government changed its policy in 1996 teeritadasier for Dalits to acquire citizenship
papers without owning land, but many Dalits still lack difteate. Tek Tamrakaixisting Pro-Dalit
Policies in NepalWEEKLY TELEGRAPH Nov. 17, 2004available at
http://www.nepalnews.com.np/contents/englishweekly/taleig2004/nov/nov17/national.htm. Land
ownership also continues to be a pre-requisite for acodsssic services, including water, electricity, bank
loans, school admission and birth registration. JBgahetl and First to Fight PovertyKATHMANDU

PosT, June 9, 2004 (stating that poor people cannot get citigecstiificates) available at
http://www.kantipuronline.com/kolnews.php?&nid=12798alley’s Slum Dwellers in Vicious Trap
KATHMANDU PosT, July 11, 2005available athttp://www.kantipuronline.com/kolnews.php?&nid=45481
The government has also proposed a “Land Bank” to assis$ Biatl others who are landless. The
proposal has yet to implementeldand Bank: Good Concept Awaiting Implementatitie RISING

NEPAL, Apr. 17, 2005available at
http://www.gorkhapatra.org.np/pageloader.php?file=204048/topstories/main12.

% Friedrich-Ebert-Stiftung (FES)-Nep#&eport on Gender Experience Idea-Exchange Progra(Segt.
26, 2003) (reporting Dr. Krishna Bahadur Bhattachan’saggtion that “[o]ne has to have [a] citizenship
certificate to own land and vice versad),
http://www.fesnepal.org/reports/2003/seminar_reports/fsder _report.htrgee alsSaCONST. OF THE
KINGDOM OF NEPAL 2047 (1990) art. 17(1); Pawan Kumar OjAaBird's Eye View on the Status of
Nepalese Law for Non Resident Nepalese and Their Riffmoperty Holding in Nepaht
http://www.nrn.org.np/speeches/pkojha.html (last visitely 29, 2005).

37 Center for Human Rights and Global Justice communicatitnKédthmandu-based expert on caste
discrimination [name withheld] (July 2005).

3 Jit B. Gurung, Jit B, Institutional Contexts of Suisable Agriculture in Three Agro-Ecological Zones in
a District in West-Central Nepal: A Sociological Analysis 30(unpublished Ph.D. dissertation,
University of the Phillipines, Quezon City, Manila); TEABbONSULT, THE CONDITIONS OFDALITS
(UNTOUCHABLES) IN NEPAL: ASSESSMENT OF THEMPACT OFVARIOUS DEVELOPMENTINTERVENTIONS173,
197, 237-238 (1999) (research report submitted to the RIMINepal).
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Employment Discrimination

Rampant employment discrimination makes it diffidor Dalits to enter into, much less
excel in, non-caste-based occupations. BecausalBegovernment is the country’s largest
employer® discrimination in the workplace directly implicatethe government. In an
International Labor Organization (ILO) study on ldempproximately 48 percent of the surveyed
Dalits claimed that they would be denied employmeéué to their caste status even if job
openings were available. Twenty-one percent of the respondents reportatl ttiey had been
refused jobs based on their caste st#tutn addition, approximately 71 percent of indivadis
reported that they are paid lower wages and salariboth the private and informal secttrsAt
the time of the study, Dalits received an averagiRs. 96 (about US $1.23) for a day’s work.
The mean wage for a female worker was approximati&tg. 78 (about US $1) while the mean
wage for a male worker was approximately NRs*0®y contrast, the mean market wage rate
for the same kind of job in the general populaticas around NRs. 105, with women receiving
an average of NRs. 88 and men receiving NRs*111.

Without viable economic options at home, many B®akigrate to other countries,
particularly India, in search of better employm&niWhile some are able to send money to their
families back home, many Dalits return with evenrendebt, handicapped by the high interest
loans obtained from non-Dalit lenders in the comityuto fund the overhead expenses of foreign
employment. Meanwhile, Dalit women experience aggted caste discrimination, enslavement
and sexual exploitation when Dalit men go abrSaahd Dalits working overseas may continue
to experience economic and social discriminaticenem the diaspord.

Educational Impediments

Segregation by caste has also compromised thé&yjaad availability of education for
Dalit children. In rural areas, Dalits are ofteads to sit in the back of the classroom and are
treated as “untouchable” even by their teacheralit B2achers are themselves socially segregated
from their non-Dalit colleagueé. While the average literacy rate for Nepal’s gahgopulation

39 INTERNATIONAL LABOR ORGANIZATION, DISCRIMINATION AND FORCEDLABOUR OF OCCUPATIONAL
CASTESIN NEPAL 72 (undated) [hereinafter ILDJSCRIMINATION AND FORCEDLABOUR], available at
http://www.idsn.org/ILONepal.doc (last visited July,2005).

“01d. at 72.

*1d. at 72.

*21d. at 73.

“1d. at 73.

4 Berit MadsenThe Life of the Lower Castes in the Western Part of N&BINEPAL (undated)at
http://www.msnepal.org/stories_articles/dalits/berit_stéstesy 2.htm (last visited July 23, 2005¢es
also DEPARTMENT FORINTERNATIONAL DEVELOPMENT, IMPLEMENTING THE RURAL ACCESSPROGRAMME
NEPAL, LocAL COMMUNITY PROFILE IN THERAJPUR-CHAWARACHAUTARA DISTRICT ROAD CORRIDOR,
Dot 4 (May 2003); GRARD J.GILL , SEASONAL LABOUR MIGRATION IN RURAL NEPAL: A PRELIMINARY
OVERVIEW 26 (Overseas Development Institute Working Paper 218, Ma3)20

%5 Center for Human Rights and Global Justice communicatitnKédthmandu-based expert on caste
discrimination [name withheld] (July 2005).

“ For information on caste discrimination within the Indi@spora community, sé¢RW, CASTE
DISCRIMINATION, supranote 5, at 22-24 (2001).

“'Center for Human Rights and Global Justice communicatidnkéthmandu-based expert on caste
discrimination [name withheld] (July 2005).
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is estimated to be approximately fifty perc&honly 24.2 percent of all Dalits were literate 4s o
2001% According to a 1997 report, there were only twaliDmedical doctors and fifteen Dalit
engineers in Nepal, all of whom were m#lleAs of 2002, not a single Dalit held a leadership
position in the Royal Nepal Academy of Science dmdhnology, an independent institution
charged with promoting science and technology & ¢buntry’* Nor do any Dalits hold an
academic or administrative leadership position abhluvan University (one of the country’s
premier universitiesy

Lack of Access to Water, Food, and Healthcare

A lack of access to adequate water supplies isnam@n casualty of the caste system.
Though water scarcity affects many parts of the ntgu Dalit communities suffer
disproportionately because they are denied acceserhmunal water sources for fear that they
will “pollute” the water supply. Dalit women andrlg are often forced to fetch water from
springs located hours away.Attempts by Dalits to access non-Dalit naturairags, wells, and
hand-pumps are met with ostracism and punitiveevicé. According to a 2000 report on Dalit
children in Nepal, a three-year-old Dalit girl waitten and thrown into a well for drinking from
an “upper-caste” community’s water supply in Sinalehowk district* In September 2003, a
Dalit was attacked and severely beaten by memtfess dupper-caste” family for taking water
from a community spring’

Schools, particularly in western Nepal, maintaipasate wells for Dalit and non-Dalit
children. Dalit students found drinking from nomlD water taps may face disciplinary
sanctions, including corporal punishment, by thtsachers, particularly in rural are3s.
Development projects may also reinforce caste hibias. Drinking water projects often serve
non-Dalit communities before reaching the Dalit coamity, and development plans to increase
water access for Dalits are rarely realizedn part, this is due to a lack of Dalit represgion in
Village Development Committe&8. In 2005 the Supreme Court of Nepal found thatSkete
was promoting the distribution of separate taps Dalits and non-Dalits and ordered the

8 UNESCOINSTITUTE OFSTATISTICS, YOUTH (15-24)AND ADULT (15+) LITERACY RATES BY COUNTRY

AND BY GENDER FOR2000-2004,” (Sept. 20043yvailable at
http://www.uis.unesco.org/TEMPLATE/html/Exceltables/edumaiiiteracy National Sept04.xls.

49 QUSHAN ACHARYA, DEMOCRACY, GENDER EQUALITY AND WOMEN’ SLITERACY: EXPERIENCE FROM
NEPAL 12, thl.1 (UNESCO Kathmandu Series of Monographsvdndking Papers No. 1, 2004yailable
at http://unesdoc.unesco.org/images/0013/001386/138638e.pd

*0 Hira VishwakarmaReservations for Nepal's Dalit& ATHMANDU PosTREV. OF Books, July 27, 1997,
available athttp://www.asianstudies.emory.edu/sinhas/kprb0207.html.

*1|LO, DISCRIMINATION AND FORCEDLABOUR, supranote 39, at 55.

%2 As of 1999, only one Dalit held a leadership positiothenNepal's Teachers’ Association and none held
such positions in the Nepal College Teachers’ AssociatieiNepal National Teachers’ Organization, or
in any civil society organizations including the Nepal Basdciation or the Nepal Federation of
Journalists. As of 2002, no Dalit held a leadershiptiposin the Nepal Medical Association, Nepal
Engineering Association, Nepal Nursing Association, oiStheiety of Nepalese Architect#d. at 55.

3 SeelaNA UTTHAN PRATISTHAN, supranote 13, at 24.

** padma Lal Bishwakarma, Concern Nepal, Bal Adhikar ra Dalivdika [Child Rights and the Rights of
the Dalit Children] (2000)ited inJANA UTTHAN PRATISTHAN, supranote 13, at 25.

5 HRW, DISCRIMINATION AGAINST DALITS, supranote 22at 3.

%6 Center for Human Rights and Global Justice communicatitnKédthmandu-based expert on caste
discrimination [name withheld] (July 2005).

" Center for Human Rights and Global Justice communicatitnKédthmandu-based expert on caste
discrimination [name withheld] (July 2005).

*8 Seeinfra notes 87-94 and accompanying text.
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defendants “not to discriminate in distribution dfinking water and to increase awareness
against caste discrimination®”

Dalits in Nepal are disproportionately malnourigha@s compared to the rest of the
population. As a consequence of being denied water land, they are unable to produce
sufficient or nutritious food. In rural areas iarpcular, even those with adequate purchasing
power often encounter problems buying higher qudiitods from “upper-caste” community
members who practice caste discrimination at védetanarkets, meat shops, and dairy
cooperatives. Shopkeepers may even refuse todnamathey from Dalits or force Dalits to cup
their hands in a deferential posture to receive tfenge without being touchéd.

The health of Dalits is also consistently compisedi by a lack of access to healthcare
and by the relegation of Dalits into professionattmvolve handling human excrement and
animal flesh, resulting in greater exposure toasecausing agents. In addition to occupational
hazards, sexual violence against Dalit wofhemd punitive social rituals seeking to “pollute”
Dalits also have detrimental consequences on Datiental and physical health. In some
villages, Dalits have been forced to eat human eerent as a form of punishment and
humiliation. On April 8, 2003, in Dhanghadi, westéNepal, an upper-caste couple attacked a
Dalit neighbor who they claimed was a witch. Tiejd her down, beat her, and force-fed her a
paste made of human excrement and chili powderewhdr children watched. With the
assisetzance of a Dalit NGO, she was later taken lacal hospital where she remained for ten
days:

Dalit Women and Girls: The Double Burden of Caste ad Gender Discrimination

Dalit women and girls in Nepal endure the doublerden of caste and gender
discrimination®® Dalit women lag far behind Dalit men and “uppest®” women in terms of
healthcare, education, and remuneration for treod. Dalit women also bear the brunt of
exploitation and violence in the country and argety perceived as being “sexually available” to
“upper-caste” men. As a means of crushing politdiasent, Dalit women are targeted with
impunity by landlords, the police and the army.

According to Durga Sob, President of the FeminiglittDrganization, Nepal,
“Dalit women’s disproportionate and extreme povestgms from illiteracy, untouchability,
physical violence and lack of empowerment. Theaaienario has confined them to the lowest
paid jobs. Since Dalit women have no economic powehe family, they end up working as
labourers but barely earn enough to feed themselvtwir families.®* Economic vulnerability,

%9 Ratna Bahadur Bagcharithportant Non-discrimination Case Wdnternational Nepal Solidarity
Network,at http://insn.org/?p=109May 17, 2005). The case was filed by the Lawyers’ Campaign
Against Untouchability (LANCAU-Nepal) against a numbestdte entities at the national and local level.
Id.

% Center for Human Rights and Global Justice communicatitmkeéthmandu-based expert on caste
discrimination [name withheld] (July 2005).

¢l See infranotes 63-86 and accompanying text.

®2 Dalit Feminist OrganizatiorStory of Caste Discrimination: Forced to Eat Human Febdbsvav
AsTITWA Vol. 1, No. 2, Oct. 23, 2003yvailable athttp://www.ahrchk.net/ma/mainfile.php/0102/36/.
83 See generallfDuRGA SoB, FEMINIST DALIT ORGANIZATION (FEDO),DALIT WOMEN IN NEPAL: |SSUES
AND CHALLENGES 3 (Working Paper Presented at International ConsultatioDaste based
Discrimination, Nov. 29-Dec. 1, 200f)ereinafter WRGA SoB, DALIT WOMEN], at
www.idsn.org/c_Sob.pdf.

4 1d. at 3.
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including widespread debt bondage, has also fdbadil women into prostitution, exposing them
to sexual violence and the ensuing health fiskshccording to a 1999 Human Rights Watch
report:

In Nepal Dalit women are economically marginalized andleixgd, both within and
outside their families. As the largest group obsh engaged in manual labor and
agricultural production, their jobs often includeste disposal, clearing carcasses, and
doing leatherwork. Despite their grueling tasksl dong hours, exploitative wages
ensure that Dalit women are unable to earn a gebsks living. In some rural areas Dalit
women scarcely earn ten to twenty kilograms of fgpdin a year, barely enough to
sustain a family. Many have been driven to prostitu One caste in particular, known as
[Bladis, is viewed as a prostitution caste. Many Dalit wanaed girls, including those
from the[B]adi caste, are trafficked into sex work in Indian heds®®

Dalit women are often forced into sex work withidkers, policemen, members of the
army, and the general public. As a result, they paeticularly vulnerable to contracting
HIV/AIDS and other sexually transmitted diseaseke Tnarginalization of Badi women into
prostitution was also self-perpetuating due to Nepmws that until recentff conferred
citizenship solely through a father. As Badi-Ddgijitls are often born as a result of prostitution,
they are unable to identify their fathers and wedffectively rendered stateless under these laws.
Without citizenship, these girls were neither apéaticipate in the School Leaving Certificate
(SLC) exam required for high school graduation marsue formal employmef.

Dalit women also lag far behind in socio-econommidi¢ators. Literacy rates for Dalit
women are substantially below the national litereaes for women in Nepal. According to a
UNESCO report, in 2001, the overall literacy rabe Nepalese women was estimated at 42.5
percent, and only 24.2 percent for Dalit wonignln the Mushahar community, one of the
poorest Dalit communities in Nepal, only nine petcef Dalit women were literat€. The

% HRW, CASTE DISCRIMINATION, supranote 5, at 21 (2001).

%01d. at 21.

7 0n September 15, 2005, the Supreme Court ordered thengwsmtrto provide citizenship to children
whose fathers are unknown. The Court held that under épalbse Constitution, citizenship must be
guaranteed to all children in the country, even if heharwas born as a result of rape: see Bhagirath Yogi,
Court ruling for Nepal children  BBC NEwS, Sept. 16, 2005, at
http://news.bbc.co.uk/2/hi/south_asia/4251674.stm. thied end, the Court ordered the government to
delete a provision from the Birth and Death Certificate Aat bnly permitted male guardians to register
the birth or death of their children and found that thisvision violated Article 11 of the Nepalese
Constitution providing for a right to equalit®C order on citizenshjHE RISING NEPAL, Sept. 15, 2005,

at http://www.gorkhapatra.org.np/pageloader.php?file=2004.&)/topstories/main12The Supreme Court
also instructed the government to: guarantee the righthiding the rights to health and education) of
Badi women and their children; and implement the repoa gbvernment committee that was formed (on
previous court order) to investigate the situation of Badmen and their children: s&&C order on
citizenship THE RISING NEPAL, Sept. 15, 2005, at
http://www.gorkhapatra.org.np/pageloader.php?file=2083/6//topstories/main12

®Center for Human Rights and Global Justice communicatidnkéthmandu-based expert on caste
discrimination [name withheld] (July 2005). Also knowsthe “iron gate”, the SLC is an exam taken at
the end of 18 grade to move on to higher education. AfterSLC.com, iftat SLC? at
http://www.afterslc.com/whataftersic.htm (last viewed ARg2005).

9 ACHARYA, supranote 49, at 12, thl. 1.

"0 DURGA SoB, DALIT WOMEN, supranote 63, at 4.
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growth in literacy rates has also been much sldaebalit women. From 1991 to 2001, literacy

among “upper-caste” women increased by 19.2 perdemin 36.7 percent to 55.9 percent.
During the same time period, Dalit women experienoaly a 12.2 percent increase, from 12
percent to 24.2 percent. Literacy among the TBalit women increased by an even smaller
margin of 7.5 percent, rising from four percentlt5 percent: According to one estimate, out

of a total population of two million Dalit women,nly ten to fifteen have a graduate or
postgraduate degrée.

Dalit women’s health is considerably compromised High maternal mortality rates,
malnutrition, and poor healthcare associated witheene poverty® The average life expectancy
for a Dalit woman is five years lower than the esponding average for a non-Dalit wordan,
and Dalit women are at significantly increased n$lsuffering from prolapsed uteruses because
of a lack of clean drinking water or toilet fad#i$ in their communitie§.

Gender development programs and positive discritiinapolicies rarely work to
enhance Dalit women’s opportunities. Section Foluthe Constitution provides for directive
policies that promote women’s education and soc@memic standing, while Nepal's Tenth
Five-Year Plan includes several policies specifjcalesigned for the economic upliftment of
Dalit women. In practice, Dalit women are regulatknied the benefits of these incentives. No
Dalit women were represented in the House of Reptatives or in the National Assembly,
despite constitutional requirements that women ftitos a minimum of five percent of all
political party candidaté$ and that three seats on the National Assembly dserved for
women!’ Similar levels of exclusion are observed in tdeaation sector: the Ninth Five-Year
Plan made it mandatory for each school to havefemale teache?f but Dalit women have not
benefited from this requiremefit.

Discriminatory Laws

Although Nepal ratified the Convention on the Eliaion of All Forms of
Discrimination against Women (CEDAW) in 1991 witheeservatiori? a study conducted in the
year 2000 by the Forum for Women, Law and Develagm@ Kathmandu-based NGO)
identified a total of 118 provisions in Nepalesevda regulations, and its Constitution that

"L ACHARYA, supranote,49 at 12, tbl. 1.

2 Durga SobCaste and Gender Discrimination against Dalit womeN@pal in JANA UTTHAN
PRATISTHAN, supranote 13, at 54.

3 DURGA SoB, DALIT WOMEN, supranote 63, at 7.

“1d.at7.

®ld.at 7.

% CONST. OF THEKINGDOM OF NEPAL 2047 (1990) art. 114.

"7 CoNsT. OF THEKINGDOM OF NEPAL 2047 (1990) art. 46(1)(b).

"8 MINISTRY OF EDUCATION (NEPAL), EDUCATION FORALL Y EAR 2000ASSESSMENT NEPAL COUNTRY
REPORT(2000),available athttp://www2.unesco.org/wef/countryreports/nepal/rapgbrl.htm.

9 DURGA SoB, DALIT WOMEN, supranote 63, at 3. Only “high-caste” women have benefited from
measures intended to advance the status of women in Mepadcording to the ILO, upper-caste parents
often refuse to send their children to schools withtDedichers. As a result, Dalits face enormous
obstacles in obtaining teaching positions. [DIECRIMINATION AND FORCEDLABOUR, supranote 39, at
106.

8 Convention on the Elimination of All Forms of Dismination Against Womergpened for signature
Mar. 1, 1980, 1249 U.N.T.S. 14 (ratified by Nepal May P291).



Center for Human Rights and Global Justice 15

discriminate against women in the areas of soemdnomic, political and family life, including
citizenship, inheritance, marriage, adoption, aomhestic and foreign employmeftit.

Until the Eleventh Amendment of Nepal's Countryd@8 became law after receiving
royal assent on September 26, 2002, parents onlyaHagal duty to care for their sdfisThe
Eleventh Amendment also granted conditional abortights and repealed a number of
provisions in Nepalese law that discriminated asfaiwomen, particularly with regard to
inheritance and property rights.Most other discriminatory provisions remain oe thooks. For
instance, the Country Code does not criminalizeitalarap€® and limits property inheritance to
women who are unmarried and over the age of tfive,- Men have unconditional inheritance
rights®® Article 5 of the Constitution allows for a fathter vest citizenship onto his children, but
does not confer similar rights to a mother.

Even where the law otherwise protects women frogtranination and abuse, women
are rarely able to secure adequate legal redréésmen who experience sexual and physical
abuse are hobbled by the social stigma associaidt hvinging cases against family or
community members, and as a consequence do nat e incidents or bring them to court.
Perpetrators of abuse are seldom punished.

A Lack of Political Representation

The unchanging plight of Dalits in Nepal is in partconsequence of their lack of
representation in Nepal’'s political landscape. Udio they comprise over one-fifth of the

81 FORUM FORWOMEN, LAW AND DEVELOPMENT, DISCRIMINATORY LAWS IN NEPAL AND THEIR IMPACT ON
WOMEN: A REVIEW OF THECURRENT SITUATION AND PROPOSALS FORCHANGE (2000),available at
http://www.fwld.org.np/dl.html.

82 The Country Code (known as Muluki Ain) contains cleapbn substantive criminal and civil law in
Nepal.

8 Forum for Women, Law and DevelopmeRgforms incorporated in the Country Code (Eleventh
Amendment) La\i2002),available athttp://www.fwld.org.np/11amend.html (last visited Jaly, 2005);
see alscSanjaya DhakaNew BeginningNEPALNEWS.cOM, Mar. 22-28, 2002at
http://www.nepalnews.com.np/contents/englishweekly/gpatP002/mar/mar22/national3.htm.

8 Women Living Under Muslim Lawsg\epal: Country Code (eleventh amendment) bill and women'’s
rights (Mar. 20, 2002)at http://www.wluml.org/english/newsfulltxt.shtml?cmd %58/ %5D=x-157-3355.
For more information on efforts to pass the Eleventh Admaant to the Country CodseelLegal Aid and
Consultancy CenteEleventh Amendment of Country Code (Muluki Ain) on WonRighs(2002),
available athttp://www.laccnepal.com/eleventh_amendment.html (last viewgd20l2005). The
amendment was in response to a 1995 Supreme Court didsnging the government to amend property
laws that discriminated against womégh.

8 According to the Supreme Court of Nepal, Provision Nof the Chapter on Rape in the Country Code
1963 defines rape as “the act of having sexual intercourseawitlh widow or other’s wife not attaining
the age of sixteen years with or without her consent tsadever manner or attaining the age of sixteen
years without her consent in whatsoever manner eitheiirexénteat, pressure or coercion or with undue
influence.” Forum for Women, Law and Development v. His Majestyiee@onentWrit No. 55 of the
year 2058 BS (Supreme Court of Nepal 2082gilable athttp://www.fwld.org.np/marrape.html.  While
the Supreme Court declared this provision unconstitutiondiay 2002 and ordered Parliament to change
the provision, the law cannot be changed until the Nepake$iarRent is reinstatedSeeRajeev Goyal,

The Landmark Struggle to End Marital Rape in NepaRum FORWOMEN, LAW AND DEVELOPMENT,
2004.See alsdramyata LimbuMarital Rape Outlawed by Nepal's Supreme CpBsNOS-NEPAL, Oct. 1,
2002,available athttp://www.panos.org.uk/newsfeatures/featuredetails.aspdéd-1

8 Challenging Nepal's Inheritance LaWWPRNNEWSLETTER Jul.-Oct. 1997available at
http://www.aworc.org/bpfa/pub/sec_f/leco00001.html.
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population, Dalits are extremely underrepresente@dvernment. Since 1958, only fourteen
Dalits in Nepal have become members of parliameppér house), all of them men. Only one
Dalit has been elected to the House of Represeesfi At the time of its dissolution in May
2002, not a single member of the House of Repratieas was a Dalff Dalits are also absent
from Nepal's administrative and judicial system. A854 survey revealed that 98 percent of all
civil service posts were held by “upper-casBedhminsandChetris Not much has changed well
over a century later. A 1991 survey indicates ®@tpercent of these posts are still held by
upper-casteBrahmins and Chetris®® Over a 137-year period, there was only a fivecget
increase in Nepal’s political diversity.

According to a 2001 study, whiBrahminsconstitute only 16 percent of the population,
they represent 57 percent of parliament and 89eperof the judiciary® Discrimination also
persists in the RNA! This pattern of exclusion is repeated at thellgogernment level, where
Dalits are severely underrepresented in the adtratige systeni? of the more than 3,000
Village Development Committee chairmen, only a Hahare Dalits?®

Pervasive control of local and national leaderghogts by “upper-caste” members has
resulted in wholesale disregard for Dalit issudsilevattempts at building effective Dalit political
movements are met with punitive violeriéeln occupying this position of marginalization and
disempowerment, Dalits were quickly identified asase of ready support for the Maoist
insurgency. As detailed in the section below, Maaisurgents have capitalized on caste and
gender discrimination in Nepal as a means of ledging and recruiting for their armed
revolution.

[ll. ANATOMY OF THE CONFLICT : 1996-2005

Nepal's civil war began as a grassroots, armed mewt amongst CPN-Maoist rebels in
the country’s western region. The Maoists formalbclared the beginning of their “People’s

87 padmalal Bishwakarma, Society for the Liberation of OppreBséitiCastes, Caste Discrimination and
Untouchability Against Dalits in Nepal (2001) (papergamesd for the Global Conference on Caste
Discrimination, New Delhi, Mar. 1-4, 2001) (on file wistuthor). More recently, a Dalit was appointed as
Zonal Administrator, and three Dalits were appointedaitous Assistant Minister posts—two by the
former government and one by the present government. Gentéuman Rights and Global Justice e-
mail communication with Rikke Nohrlind, Coordinator,dmational Dalit Solidarity Network (August
2005).

8 Center for Human Rights and Global Justice communicatidnKédthmandu-based expert on caste
discrimination [name withheld] (July 2005).

89 JANA UTTHAN PRATISTHAN, supranote 13, at 48.

% Dalit NGO Federation (Nepal), Nepal Alternative Country 6001 (paper submitted to United
Nations Committee for the Elimination of Racial Discrimiaatfor Asian Regional Preparatory Meetings
on the Occasion of the World Conference Against Racial Discaimim 2001, Teheran, Iran, Feb. 17-21,
2001) (on file with author).

%1 See infranotes 255-257 and accompanying text.

92 HRW, CASTE DISCRIMINATION, supranote 5, at 19 (2001).

93 JANA UTTHAN PRATISTHAN, supranote 13, at 36. According to an ILO study, an analyste@1997
election results from 735 village development committees revéaedb4.42%, 39.86% of the VDC
Chairpersons were from tlBahuriChhetriandJanajati categories respectively. The Dalits constituted
only 1.63% of the 735 VDC Chairpersons. The caste/ethnipasition of the VDC Vice-Chairpersons
followed similar proportionsBahuriChhetri 52.11%; Janajai:37.82%) except that the proportion of the
Dalit Vice Chairpersons constitutes 3.95% of the 735 Vigai@ersons.” ILODISCRIMINATION AND
FORCEDLABOUR, supranote 39, at 53.

9 JANA UTTHAN PRATISTHAN, supranote 13, at 27.
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War” on February 13, 1998,and centered their initial vision around movingplleaway from a
Hindu kingdom and towards a more secular repulblad tommitted itself to the principles of
gender and caste equality. Their formal agendaastéculated in a “Forty Point Plafi®” Many
of the demands, including greater inheritance sighitr womer?, ending racial and caste
discrimination®® and allowing for local autonomy where indigenousups predominat®, echo
the unfulfilled promises set out by the 1990 Nepanhstitution:®® Other demands, however, far
exceed constitutional pronouncements and woulimflemented, fully abolish Nepal's more

than 200-year-old monarchY:
Building a Base: Early Support for the Maoist Movenent

With their promise to bring autonomous rule fob#li groups?? the rebels were initially
able to garner political and popular support amondisgers in the rural hillside in mid-western
Nepal—specifically amongst thilagar tribal groug® in Rolpa district®® They also built
considerable support amongst Dalits and womenheis ¢tampaign included public humiliation
and punishment schemes against those who pracizstd and gender discrimination. Men who
committed sexual abuses against women, squandeoe@ymn card games, or behaved like
drunkards were humiliated in public viéW. Similarly, the Maoists punished “upper-caste”
community members who prevented Dalits from engetemples, selling their goods, drawing

% DEEPAK THAPA, KINGDOM UNDER SIEGE: NEPAL' SMAOIST INSURGENCY1996-2003at43(2003).

% The Forty-Point Plan contains the Maoists’ initial coeendnds. The first nine points demand an end to
foreign economic exploitation, depletion of water resourgdsithia, and unregulated movement across the
porous India-Nepal border. Points 10 through 26 rétagmding the monarchy and establishing a secular
republic in the country, free from social, religious, podit, and economic exploitation. The last fourteen
points concern livelihood issues, including corruptidelht bondage, and agricultural support for farmers in
the country. The Forty-Point Demand of the United Peoleat (Feb. 1996)eprinted inHIMALAYAN
PEOPLE SWAR: NEPAL'SMAOIST REBELLION app. A, at 285-8{Michael Hutt ed., 2004) [hereinafter
HIMALAYAN PEOPLE SWAR].

" Point 19: “Patriarchal exploitation and discrimination agwomen should be stopped. Daughters
should be allowed access to paternal property.” The Forty-Beimtand of the United People’s Front pnt.
19 (Feb. 1996)eprinted inHIMALAYAN PEOPLE SWAR, supranote 96, at 286, App. A.

% Point 21: “Discrimination against backward and downtesdpeople should be stopped. The system of
Untouchability should be eliminated.” The Forty-Poinnizand of the United People’s Front pnt. 21 (Feb.
1996),reprinted inHIMALAYAN PEOPLE SWAR, supranote 96, at 286, App. A.

% Point 20: “All racial exploitation and suppression dddwe stopped. Where ethnic communities are in
the majority, they should be allowed to form their owtbaomous governments.” The Forty-Point
Demand of the United People’s Front pnt. 20 (Feb. 1986jinted inHIMALAYAN PEOPLE SWAR, supra
note 96, at 286, App. A.

190 HumMAN RIGHTS WATCH, BETWEEN AROCK AND A HARD PLACE: CIVILIANS STRUGGLE TOSURVIVE IN
NEPAL'SCIVIL WAR 11n.18 (2004) [hereinafterEBBWEEN AROCK AND A HARD PLACE], available at
http://www.hrw.org/reports/2004/nepal1004/index.htm.

10114, at 9 (citingThe Historic Initiation and AfterTHE WORKER, No. 2 (June 1996)).

192 Marie Lecomte-TilouineEthnic Demands within Maoism: Questions of Magar Terial Autonomy,
Nationality, and Classn HIMALAYAN PEOPLE SWAR, supranote 96, at 116.

193 Though Magars also belong to a traditionally disadvadtageup in Nepal, they are not considered
“untouchable.” Magars are one of E@jati (tribal minority) groups. Like Dalits, they lag behind
politically, socially, and economically.

104 Marie Lecomte-TilouineEthnic Demands within Maoism: Questions of Magar Terial Autonomy,
Nationality, and Classn HIMALAYAN PEOPLE SWAR, supranote 96, at 116.

195 seeMandira Sharma & Dinesh Prasain, Gender Dimensions of thalé®® War: Some Reflections on
the Experiences of Rural Womeén,HIMALAYAN PEOPLE SWAR, supranote 96, at 156-157.
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water from public wells, or otherwise subjectedntte® humiliation or abus¥?® As one Dalit put

it, “They will not allow us to be humiliated. IfBrahmin abuses us, the Maoists will beat him...
The Maoists speak to equality between men. Wegtato temple®” The Maoists are also
known to give free literacy courses to children addlts, teaching them to read, write and count,
so that they are not swindled by merchafits.

The insurgency has thrived on government failurds. one commentator stated, “The
Maoists are the direct result of State corruptind mcompetence’® Rampant sexual abuse and
exploitation of women by the police, and the subs®e mistrust and distaste for the government
amongst rural communities, fueled support for thaoldt movement in far- and mid-western
Nepal as well!® Under the cover of targeting criminal activithhet government launched
Operation Romeo in November 1995, The Operation’s actual agenda, however, was to
dislodge the growing foothold of the Maoist movemanthe west and resulted in extensive
human rights violations against rural populatioms¢luding summary executions, forced
“disappearances,” and rapes. Instead of suppressing the Maoist movement, ther&ion’s
abusive nature had the opposite effect: it equighedebels with a self generating reason for the
rural population to disfavor the government andpsupthe insurgency®

Taking Control: Maoist Activities in Western Nepal, 1996-2001

Armed with the popular support of rural and underesented communities, the Maoists
began to exercise political control by targetindigm installations and members of the rival
Nepali Congres§:* In guerilla-style attacks, the Maoists launcheskdes of raids on vulnerable
police posts in western Nepal in order to dismatiike existing, albeit weak, police force and
amass a supply of weapons and ammunitidnin turn, police officers, who lacked adequate
counter-insurgency training, began abandoning thsts at night for fear of further attatcR.

External factors also disfavored the police: seetudeographical terrain and a lack of
infrastructure for remote communication allowed h4&o to retreat into forests and jungles

196 cédric GouverneuSocial Inequality, Grinding Poverty, and State Negligencgaleld-style Maoist
Revolution THE BLANKET: A JOURNAL OF PROTEST ANDDISSENT, Mar. 21, 2004at

http://lark.phoblacht.net/cgnepal.html.
107 Id

108 Id

109 |d

10 ROBERTGERSONY, MERCY CORPSINT’ L, SOWING THEWIND: HISTORY AND DYNAMICS OF THEMAOIST
REVOLT IN NEPAL'SRAPTI HILLS (Oct. 2003) [hereinafterc&vING THEWIND].

11 BETWEEN AROCK AND A HARD PLACE, supranote 100, at 10.

1219, at 10.

131d. at 10-11.

14 Roka, Hari,The Emergency and Nepal’s Political Futpire HIMALAYAN PEOPLE SWAR, supranote
96, at 255.

5 For a typical example of attacks and reprisals between thistsland security forces, seeMAN,
MAOISTSOFFENSIVE INNEPAL (South Asia Analysis Group Paper No. 274, Jul. 812@&vailable at
http://www.saag.org/papers3/paper274.html.

118 Alex Perry,A Kingdom in ChagsTIME Asia, Jan. 26, 2004vailable at
http://www.time.com/time/asia/2004/nepal_king/story.htfpb(ice have abandoned 895 stations”); David
Rohde,Youth Ensnared in Nepal's War With Maoj$tsY. TIMES, Dec. 9, 2004, at Al (observing that
Mauoists grew by “storming isolated police stations” and sgialmandoned weapong)imy starts
patrolling in Lamjung KATHMANDU POST, July 14, 2001 (reporting that all 59 policemen aisafated
post abandoned the station after Maoist threatslijable at
http://www.nepalnews.com.np/contents/englishdaily/ktrf@681/jul/jull4/local.htm.
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without police surveillance. In the absence ofeelive government resistance, and with a
growing arsenal of weaponry, the Maoists were duicdble to devastate the government’s
security system and take control of the westermtrgside surrounding the district headquarters.
It is estimated that between 1996 and 2001, Mawbels killed more than five hundred

policemen, including a senior superintendent ofgeo(SSP), a district superintendent of police
(DSP), and eight inspectat¥.

With armed control of the region came extensiveitigal power. A Maoist-imposed
boycott of the 1997 elections resulted in a pditicoid in eighty-three Village Development
Committee$™ in the districts of Rolpa, Rukum, Salyan, and rkajg*® By 2001, the Maoists
effectively controlled twenty-two of the seventydi districts in Nepal?®® In Maoist-controlled
districts local government structures were replagigd the “people’s governments” that assumed
State function$?* Parallel judicial systems began hearing casegassing sentencés. At the
same time, Maoists took control of existing eduwn@dl and health facilities and levied “people’s
taxes.*®® As the Maoists built effective government strues) they were also able to realize the
most important component of their insurgency: adfite’s Militia” comprised of thousands of
armed fighters. The Maoists once again capital@medaste and gender discrimination in Nepal
by heavily recruiting Dalits and women for theirgtiple’s Militia.”?*

The Conflict Escalates: 2001
The Royal Massacre

In June 2001, Prince Gyanendra Bir Bikram Shah Dk power, succeeding his
brother King Birendra Bikram Shah Dev, under difficand unusual circumstances. On June 1
Crown Prince Dipendra Bir Bikram Shah Dev, allegesized by a drunken rage, massacred
most of the royal family, including King Birendrandh Queen Aishwarya Rajya Laxmi Devi
Shah'®® Dipendra then turned the gun on him$8land succumbed to his injuries a few days

17 sudheer Sharm@he Maoist Movement: An Evolutionary PerspeciivéIMALAYAN PEOPLE SWAR,
supranote 96, at 50.

118 Nepal is divided into 3,913 Village Development CommitteBse Committees are the local arm of the
government, responsible for all administrative actiwitys.DEPT. OF STATE, BUREAU OF SOUTH ASIAN
AFFAIRS, BACKGROUND NOTE: NEPAL (2005),available athttp://www.state.gov/r/pa/ei/bgn/5283.htm.
19 sudheer Sharmahe Maoist Movement: An Evolutionary PerspeciivéIMALAYAN PEOPLE SWAR,
supranote 96, at 49.

120 BETWEEN AROCK AND A HARD PLACE, supranote100, at 11-12.

2h1d, at 10-11.

122 gudheer Sharmahe Maoist Movement: An Evolutionary PerspegiivéIMALAYAN PEOPLE SWAR,
supranote 96, at 47.

123 BETWEEN AROCK AND A HARD PLACE, supranote 100, at 12.

124 Rita Manchandalhrough Maoist CountryFRONTLINE, Aug. 31-Sept. 12002,available at
http://www.frontlineonnet.com/fl1918/19180640.hti8ee alsanfra notes 2977-301, 335-354 and
accompanying text.

125BBC News, Timeline: Nepaat http://news.bbc.co.uk/1/hi/world/south_asia/11665h6 ast modified
July 26, 2005)Nepal's Royal Family Slain in Palace ‘Massacit@NN.Com, June 2, 20015t
http://archives.cnn.com/2001/WORLD/asiapcf/south/06/01/neglalce.shooting.03/.

126BBC News, Timeline: Nepaat http://news.bbc.co.uk/1/hi/world/south_asia/11665h6 ast modified
July 26, 2005)Nepal's Royal Family Slain in Palace ‘Massact@NN.Com, June 2, 20015t
http://archives.cnn.com/2001/WORLD/asiapcf/south/06/01/ngglalce.shooting.03/.
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later’?” On June 4 Prince Gyanendra, the sole survivigglr@cceded to throrté® Soon after
his accession, rumors began to circulate that Brizganendra engineered the mass murders in a
bid to grab powet?®

The Maoist Offensive

The Maoists capitalized on the increasingly fragitditical situation in Kathmandu and
the public’s shaken confidence in the governm&htAs their hold and popularity extended
throughout the west, the Maoists began strategiirgain control in the more developed eastern
region and Terai and, ultimately, to capture Kathcha The conflict quickly escalated from the
initial weapons raids on remote and abandoned@plists in the western part of the country to a
highly organized, wide-scale insurgency affectiifigsih the entire natioh®*

In response to the government's refusal to yieldtheir demands for a secular
government, Maoists dismantled educational andniegsi facilities throughout Nepal's seventy-
five districts’® They imposedandhs™® or strikes, forcing the closure of schools, roads
businesses, and used homemade socket and “pressoler” bombs to ravage basic
infrastructure, including roads, transmission tayegovernment offices, power plants, and
bridges™* Those who violated the strikes experienced fegpfisals by the Maoists, as did
civilians suspected of being informers or politiopponents>® Where Maoists garnered almost
exclusive control over the district, they engagegublic acts of humiliation and torture against
those believed to oppose their insurgency, crustiagent with virtual impunity. Emboldened

127BBC News, Timeline: Nepa#t http://news.bbc.co.uk/1/hi/world/south_asia/11665h6 $ast modified
July 26, 2005)Nepal's Royal Family Slain in Palace ‘Massact@NN.Com, June 2, 20015t
http://archives.cnn.com/2001/WORLD/asiapcf/south/06/01/ngplalce.shooting.03/.

128BBC News, Timeline: Nepaat http://news.bbc.co.uk/1/hi/world/south_asia/11665h6 @ast modified
July 26, 2005)Nepal's Royal Family Slain in Palace ‘Massacit@NN.Com, June 2, 20015t
http://archives.cnn.com/2001/WORLD/asiapcf/south/06/01/neglalce.shooting.03/.

129 For an interesting analysis of the royal massacre in Nepalgenerally My WILLESEE & MARK
WHITTAKER, LOVE AND DEATH IN KATHMANDU : A STRANGE TALE OF ROYAL MURDER(2003);see also
JONATHAN GREGSON MASSACRE AT THEPALACE: THE DOOMED ROYAL DYNASTY OF NEPAL (2002).

130 AMNESTY INTERNATIONAL, REPORT2002:NEPAL 1 (2002),available at
http://web.amnesty.org/web/ar2002.nsf/asa/nepal?Open.

131 Sudheer Sharmahe Maoist Movement: An Evolutionary PerspegiivédIMALAYAN PEOPLE SWAR,
supranote 96, at 39-40, 42See alsanfra notes 3166-3344 and accompanying text.

132 SeeSarahanaChildren in Conflict SAMUDAYA .ORG, Mar. 2005 (discussing the fil®chools in the
Crossfire written by Deepak Thapa, forthcoming in 2005, foegsin the effect that the civil war has had
on poor rural children, their schools, and their teaclaers the role that each has played in the civil war),
at http://samudaya.org/articles/archives/2005/03/children_inpbpn.

133 A “bandh” is a strike closing schools, roads, busesbaisihesses. Bandhs can be regional or national.
Sometimes bandhs are called to target particular groups itutinsis.

134 Navin Singh KhadkaThis Land is Mined LandNEPALI TIMES, Nov. 21-27, 2003available at
http://www.nepalnews.com/ntimes/issuel71/headline2.moti Lal PaudelDestitute Children’'s Home
Comes Under Maoist AttacKATHMANDU POST, May 19, 2002available at
http://www.kantipuronline.com/archive/kpost/2002-5-19/kontpg.htm; SCHANDRASEKHARAN, PM
DEUBA’SVISIT TOINDIA: TIME TO TAKE STOCK OF THE SITUATION INNEPAL (South Asia Analysis Group
Note No. 238, Sept. 8, 2004vailable athttp://www.saag.org/notes3/note238.htede alsdarahana
Children in Conflict SAMUDAYA .ORG, Mar. 2005 (discussing the fil®chools in the Crossfirevritten by
Deepak Thapa, forthcoming in 2005, focusing on the effexttthe civil war has had on poor rural
children, their schools, and their teachers, and the ratetth has played in the civil waaj,
http://samudaya.org/articles/archives/2005/03/children_inpbpn.

135 BETWEEN AROCK AND A HARD PLACE, supranote 100, at 6, 15.
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by the extent of their political and arms conttbke Maoists executed a coordinated and otherwise
unprecedented attack on a Nepali army installation. November 23, 2001, Maoists killed over
eighty members of the security forces in forty-tdietricts in a single da§’® In the days that
followed, around 250 people were killed on bothesidsignaling a definitive escalation of
violence in the conflict®

“War on Terror”; Enter the Army

The Nepalese government quickly responded to thevid¥laattacks, strategically
characterizing its intensified struggle againstMeist insurgency as part of the “global war on
terror.” On November 26, 2001, a state of emergevas declared pursuant to Article 115 of the
Constitution; basic rights and freedoms were suspeli® On the same day, a Terrorist and
Disruptive Activities (Prevention and Control) Ondnce (TADO) was promulgated, the CPN-
Maoists were declared “terrorists,” and the armyg waployed?>°

Prior to November 2001, the primary force useddsist the Maoists was the police.
Armed only with patrol sticks and 1941 .303 LeeiEldf bolt-action rifles, the police forces were
ill-equipped for counter-insurgency operatitfisand simply could not restrain the growing
strength of the Maoist army. Following the NovemB801 Maoist offensive, the government
moved to reinforce an overwhelmed police force bsmitting 54,000 troops from the RNA!
The RNA also availed itself of the Terrorist andsiiptive Activities (Control and Punishment)
Act (TADA), which was enacted into law in April 26* According to Human Rights Watch:

TADA grants sweeping discretionary powers to theusgy forces in dealing with

anyone deemed to be a terrorist, and provides iritgnfrom prosecution for “any act or
work performed or attempted to be performed in gémith while undertaking their

duties.” Such a broad grant of immunity has fostesieclimate of impunity among the
Nepali security forces, in clear violation of Nepahternational obligation to investigate
and punish human rights violatioH§.

%814, at 12.
137 Judith Pettigrew, Living Between the Maoists and theAimRural Nepalin HIMALAYAN PEOPLE S
WAR, supranote 96, at 264-265.
138 Article 115(1) of the Nepalese Constitution states: “Ifavg crisis arises in regard to the sovereignty or
integrity of the Kingdom of Nepal or the security of gart thereof, whether by war, external aggression,
armed rebellion or extreme economic disarray, His Majesty nyayrdiclamation, declare or order a State
of Emergency in respect of the whole of the Kingdom of Nepaf any specified part thereof.” 0RST.
OF THEKINGDOM OF NEPAL 2047 (1990) art. 115(1).
139 AMNESTY INTERNATIONAL, REPORT2002:NEPAL, supranote 130, at 1.
140 A polt-action rifle is a single-shot, manually operated firm—the archetypical hunting rifle. As a
combat weapon, the bolt-action rifle was last used by modemdorces, in a limited role, during World
War Il. Thomas A. Markdnsurgency in NepaFAULTLINES, Feb. 2004available at
R‘tltpzllwww.satp.org/satporgtp/publication/fauItIineslmmIelS/ArticIel.htm.

Id.
142 Although TADA was initially enacted for a two-year periiidyas renewed by royal proclamation.
BETWEEN AROCK AND A HARD PLACE, supranote 100, at 13 n.27.
*3d. at 13.
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Extrajudicial Killings and Forced “Disappearances”

The introduction of the RNA, and the declarationtoé state of emergency (which
remained in effect for nine month¥)led to a dramatic escalation of human rights abuse
Nepal** According to the National Human Rights CommissidrNepal, government security
forces have engineered roughly 2,000 extrajudigitihgs since 2001#° The scale of executions
reflects the State’s unofficial policy to kill aldividuals suspected of taking part in the Maoist
insurgency without leaving opportunity for furtiievestigation*’

According to Human Rights Watch, the summary exeoudf detained civilians is also
“troublingly common” in Nepal*® This state of lawlessness has infiltrated bothpblice force
and the RNA* and has fostered an environment in which suspédaamists were, and continue
to be, routinely arrested and killed, and then $jniisted as “disappeared® Unrestrained by
whatever modest legal protections existed befoeestate of emergendy’ and equipped with
TADA's extraordinary powers of arrest and detenfifrState forces have made widespread use
of this practice. Suspected Maoists are not thg wittims: lawyers, human rights activists,
political opponents, journalists, academics and neverdinary civilians have been
“disappeared

Despite the prevalence of forced “disappearantés)bt a single soldier, policeman or
state official has been held accountable for ttmeses?® and the State has generally denied all

144 The state of emergency was lifted on August 28, 2002.REST. OF STATE, COUNTRY REPORTS ON
HUMAN RIGHTS PRACTICES-2002:NEPAL (2003),available at
http://www.state.gov/g/drl/rls/hrrpt/2002/18313.htm.

145 Judith Pettigrew, Living Between the Maoists and theAimmRural Nepalin HIMALAYAN PEOPLE S
WAR, supranote 96, at 264-265.

146 BETWEEN AROCK AND A HARD PLACE, supranote 100, at 27.

147 AMNESTY INTERNATIONAL, AMNESTY INTERNATIONAL’S VISIT TO NEPAL: OFFICIAL STATEMENT 6
(2004)(“The Amnesty International delegation concluded that thestrasig evidence to suggest that
the security forces, under the unified command of the aameypperating a policy of killing all those
suspected of being active Maoists or supporters, even ififeeynarmed, or have surrendered or been
taken into custody.”available athttp://web.amnesty.org/library/index/engasa310142004.

148 BETWEEN AROCK AND A HARD PLACE, supranote 100, at 27.

1491d. at 26, 29.

150 HuMAN RIGHTS WATCH, CLEAR CULPABILITY : “D ISAPPEARANCES BY SECURITY FORCES INNEPAL 43
(2005) [hereinafter GEAR CULPABILITY ], available at
http://hrw.org/reports/2005/nepal0205/nepal0205.pdf.

151 AMNESTY INTERNATIONAL, NEPAL: WIDESPREAD"D ISAPPEARANCES IN THE CONTEXT OFARMED
CoNFLICT 3 (2003) [hereinafter WESPREADDISAPPEARANCE$, available at
http://web.amnesty.org/library/pdf/ASA310452003ENGLISFile/ASA3104503.pdf.

152 BETWEEN AROCK AND A HARD PLACE, supranote 100, at 64; EAR CULPABILITY , supranote 150, at
3-4;WIDESPREADDISAPPEARANCES supranote 151, at 3.

133 WiDESPREADDISAPPEARANCES supranote 151, at 3. According to the United Nations, Nepalezhthe
dubious distinction of having the highest number obregal new “disappearances” in the world in both
2003 and 2004Nepal: Danger of “Disappearances” EscalatdsumaN RIGHTSNEWS, Feb. 9. 2005,
available athttp://www.hrw.org/english/docs/2005/02/09/nepal 1D hEm.

154 SeeCIvIL AND POLITICAL RIGHTS, INCLUDING THE QUESTIONS OF DISAPPEARANCES ANDSUMMARY
EXECUTIONS, QUESTION OF ENFORCED OR INVOLUNTARY DISAPPEARANCE®Report of the Working Group
on Enforced or Involuntary Disappearances, U.N. Doc. EI{2805/65, 23 Dec. 2004yailable at
http://daccessdds.un.org/doc/UNDOC/GEN/G04/169/65/PD#F16965.pdf?OpenElement (last visited
August 5, 2005), paras. 238-249.

155 CLEAR CULPABILITY , supranote 150, at 1.
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knowledge and responsibility in connection with Kiilings.**® Even where the evidence strongly
indicates otherwise, the State has consistentbrissthat the individuals were Maoist insurgents
who were killed in an exchange of fire with seaufiirces™’ In contrast, individual members of
the security forces have been unexpectedly candalitahow they treat suspected Maoists,
openly declaring that suspects are taken to jaillaited '

The Maoists Consolidate Control: 2003 - 2005

In January 2003, after two years of intense fightithe government of Nepal and the
Maoists agreed to their third ceasefittand both parties pledged to engage in peace fdlks.
The ceasefire broke down in August 2003 after tréegnment refused to agree to key Maoist
demands®® According to the International Crisis Group, thel of the ceasefire was marked by
a dramatic upsurge in violence. At least 1,000pte=avere killed in the ensuing four-month
period’®® Over the next year and a half, the insurgencgnisified and protests and other
manifestations of intense opposition to the govenninspread even to Kathmandu. Throughout
2003 and 2004 the Maoists made significant tefdatogains and continued to promote their
system as a viable alternative to an autocratig kind ineffective political parti€§>

Maoist Campaign of Public Torture

As the level of abuse by the RNA continued to ridee Maoists remained equally
culpable in terrorizing the civilian population tita campaign of brutal public torture and
persecution. Maoists and security forces repoytéddk turns patrolling villages—each side
accusing villagers of supporting the other andurimg and killing innocent civilians in order to
deter sympathy for the other sid¥.

156 BETWEEN AROCK AND A HARD PLACE, supranote 100, at 28.

1571d. at 28;CLEAR CULPABILITY , supranote 150, at 46.

13819, at 47-48. A policeman questioned by Human Rights Watchtabe treatment of detained Maoists
stated, “[W]e take them to jail and then we Kill their assiels.dt 47-48.

159 AMNESTY INTERNATIONAL, NEPAL: KILLING WITH IMPUNITY (2005) [hereinafter KLING WITH

IMPUNITY], available athttp://web.amnesty.org/library/index/ENGASA31001200%he first cease-fire
lasted from December 1999 to October 2000 and the secandfiy to November 20011d.

%0 suman Pradhamepal Cease-Fire Declare@€NN.Com, Jan. 29, 20033t
http://edition.cnn.com/2003/WORLD/asiapcf/south/01/294hepasefire/.

161 KILLING WITH IMPUNITY, supranote 159, at 2.

162 INTERNATIONAL CRISISGROUP, NEPAL: MAOIST INSURGENCY, at
http://www.crisisgroup.org/home/index.cfm?id=2929&If4st visited Aug. 2, 2005).

183 Will Tuladhar-DouglasThis Turbulent Monarchy: Nepal and the Shah DynassyaAMEDIA, Feb. 17,
2005,at http://www.asiamedia.ucla.edu/article.asp?parentid=20866.

15BETWEEN AROCK AND A HARD PLACE, supranote 100, at 54 (demonstrating that executions and torture
are clearly intended to intimidate communities into suppgiilacists); Open Letter from Catherine
Baber, Deputy Program Director of Asian & Pacific RegionagPam, Amnesty International, to Lt.
Colonel Raju Nepali, Head of Royal Nepal Army Human Riglas (Qune 18, 2004) (discussing reports
that the RNA humiliated an UML party member in ordemtimidate villagers)available at
http://web.amnesty.org/library/Index’ENGASA3113420042¢0f=ENG-NPL); Online Discussion with
Julia Todd, Amnesty International USA Country SpeciatistNepal (June 22, 2005) (describing state’s
use of torture to intimidate captiveayailable at
http://www.amnestyusa.org/askamnesty/live/display.php@t@&3i; U.SDEPT. OF STATE, COUNTRY

REPORTS ONHUMAN RIGHTS PRACTICES2000:NEPAL (2001)(stating that human rights groups allege state
has used arbitrary arrest and detention to intimidate contiesinbnsidered sympathetic to the Maoists),
available athttp://www.state.gov/g/drl/rIs/hrrpt/2000/sa/711.htm.
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In contrast to State forces that detain and ablusie victims in secret, Maoists commit
summary executions and brutal forms of tortureuth public view. By exposing the range of
violence and brutality that they are willing andealbto commit, Maoists effectively ensure a
community’s full cooperation while simultaneousliingnating active opponents who would
otherwise challenge the moveméft. As such, Maoists have primarily targeted suspecte
informants, non-Maoist political activists and offils, academics and teachers, government
officials and civil servants, and, occasionallyil@ns who have refused extortion demands or
have otherwise failed to cooperat®. Their intimidation tactics are so effective tttagse attacks
are rarely reported to State officials, makingnitreasingly difficult to determine the scale and
extent of Maoist killings®’

Ultimately, civilians in Nepal are trapped powedédn the middle of a conflict: caught
between extrajudicial killings, forced disappeaemand a virtual lack of accountability on the
part of security forcé& and parallel abuses by the Maoists. Their vulniéta is further
exploited by the practice of extracting forced @wssions. Maoist insurgents are known to
physically torture civilians until they admit toibhg supportive of the State, while security forces
utilize the same methods to extract confessiondMabist sympathies. State forces often
“disappear” or execute suspected Maoists after theye questioned thetf. Similarly, the
Mauoists often kill those they detain after they édimished torturing ther’? Acutely aware that
even assuming a neutral stance on the conflictnatlensure against such threats and violence,
peaceful villages have been thrust into a const@té of fear and anxiety*

Children, too, are caught in the middle. Both thadldts and the security forces have
intentionally killed childrert’> According to an Amnesty International Report, Security
forces often detain for questioning, and sometitoesire, “disappear” or execute, children they
believe to be Maoists or Maoist sympathizers (obwhme from Maoist or Maoist sympathizer
families)!”® For their part, Maoists have reportedly targetiee children of security force
members in addition to killing and maiming thoseytlsuspect to be informer¥.

The Royal Takeover, February 1, 2005
While Maoists were consolidating control over tlmutryside—and running “people’s

governments” in 45 of Nepal's 75 distritts—the government was falling into chaos. In May
2004, then-Prime Minister Thapa, who had been apediby the King in June 2003, resigned

185 BETWEEN AROCK AND A HARD PLACE, supranote 100, at 54.

%814, at 53, 63.

%71d. at 53-55. An increasingly difficult dimension of thenflict has been the emergence of so called
“fake Maoists” — or petty thieves and other criminals whesd and act like Maoists in order to capitalize
on the reputation of the insurgents to extort money fridlagers.Extortionists posing as Maoists arrested
HINDUSTAN TIMES, Apr. 26, 2005.

188 See generallLEAR CULPABILITY , supranote 150.

1891d. at 29, 43; WESPREADDISAPPEARANCES supranote 151, at 5, 6, 37, 38 MNESTY INTERNATIONAL,
NEPAL: A SPIRALING HUMAN RIGHTS CRISIS 24 (2002).

170 BETWEEN AROCK AND A HARD PLACE, supranote 100, at 53-55.

11 CLEAR CULPABILITY , supranote 150.

172 AMNESTY INTERNATIONAL, NEPAL: CHILDREN CAUGHT IN THE CONFLICT (July 6, 2005]hereinafter
SI;ILDREN CAUGHT IN THE CONFLICT], available athttp://web.amnesty.org/library/index/engasa310542005.
i

75 Aniket Alam, Abductions, a political message by Maoisf&2e HiNDU, Jan. 23, 2005 vailable at
http://www.hindu.com/2005/01/23/stories/20050123020&1 htm.
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following weeks of massive street proteSfs.The King appointed Sher Bahadur Deuba—whom
the King had dismissed 19 months earlier—as Thagg@lacement. In August 2004, the Maoists
blockaded Kathmandu for a week, effectively blogksupplies from reaching the cit{/. By
January 2005, by the government's own admissiom,Mloists controlled the majority of the
country outside of Kathmand(f setting the stage for the February 2005 royalda&e

On February 1, 2005, King Gyanendra dismissed thmtcy’s government, effectively
banned political party activity and arrested poéitileaders. A state of emergency was declared
as the King vested all executive authority in thenarchy.!’® In a televised address the King
cited the former government’'s poor handling of Maoist insurgency and the government’s
inability to meet a deadline for holding nation&ations as the impetus for the takeo¥8r.To
preempt any form of resistance, the King shut daWmodes of communication, effectively
preventing the opposition and the media from pubhg developments internally or
internationally. Army trucks lined the streetsglfits to the capital were stopped, and phone and
internet lines were cudf!

The army surrounded publishing houses and transmisswers to censor any “direct or
indirect” criticism of the royal takeover. Within half an hour of the King's television
appearance, twenty RNA soldiers shut down operatarKantipur Publications, Nepal’s largest
newspaper and television compaffy.On February 2, the media was given notice thabitld
no longer be permitted to report news that mightelo the morale of the security forces or
conflict with the “spirit” of the royal takeovéf?

Activists, journalists, and other critics of thevgonment were detained for questioning.
184 The use of force was also exercised against tericitizens and students. Protests on

176 BBC News, Timeline: Nepaat http://news.bbc.co.uk/1/hi/world/south_asia/11665h6 ast modified
July 26, 2005).

177 |d

178 Dee Aker, Deputy Director of the Joan B. Kroc InstifisiePeace and Justice (IPJ), University of San
Diego,IPJ Editorial Statement on Nepal CrigiBeb. 10, 2005) (stating that the Maoists controtast
85% of the country)at http://peace.sandiego.edu/programs/Nepal/nepalcrisis. htriketdlam,
Abductions, a political message by MaoistB?e HINDU, Jan. 23, 2005vailable at
http://www.hindu.com/2005/01/23/stories/200501230&®1htm (On January 23, 2005 then Deputy
Prime Minister Madhav Kumar Nepal was reported as agreeinth#ratwas hardly any district outside
Kathmandu where the Maoists had not “terrorized the peoeubmission.”)

19 Nepal's King Declares EmergendBC NEws, Feb. 1, 2005at
http://news.bbc.co.uk/2/hi/south_asia/4224855.stm. sfRefease, Human Rights Watch, Nepal: Human
Rights Concerns for the 8 Bession of the U.N. Commission on Human Rights (M&r2005) at
http://hrw.org/english/docs/2005/03/10/nepal10297.htm.

180 KRISTINE YIGEN, DANISH INSTITUTE FORHUMAN RIGHTS, ROYAL Coup INNEPAL (2005),at
http://www.humanrights.dk/news/featureuk/nepal_gyanendra/.

1811d.; Nepal's King Declares EmergendBCNEws, Feb. 1, 2005t
http://news.bbc.co.uk/2/hi/south_asia/4224855.stm.

182 Rita ManchandaRoyal Coup FRONTLINE, Feb. 12-25, 200%vailable at
http://www.frontlineonnet.com/fl2204/stories/20050225602700.htm.

183 NEPAL COALITION OF HUMAN RIGHTS DEFENDERS SITUATION UPDATE: HUMAN RIGHTS INNEPAL 4
(2005),available athttp://insn.org/wp-content/050322HumanRightsinNemtil.p

184A sIAN CENTER FORHUMAN RIGHTS, NEPAL: NO TO 100DAYS OF SOLITUDE- BRIEFING PAPER ONKEY
HUMAN RIGHTS CONCERNS INNEPAL FROM11-16FEBRUARY 2005(2005)(detailing arrests of journalists,
human rights activists, academics, and politicians intfirstweeks following the royal takeover),
available at http://www.achrweb.org/briefingpapers/Nepal-BP-0205 ML Thtm.
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campuses and in western Nepal were quickly stifigdarmed force§® and received little
coverage in the censored media. In the resortdfitffokhara, the RNA barred local reporters
from reporting on a State attack on student protssit Prithwi Narayan University in which one
student was shot and 58 were detained and b&ten.

Aggressive control over public dissent became neutin the weeks and months
following the King's announcement. On March 1, thdinistry of Information and
Communication barred the media from publishing arfgrmation on the security situation not
specifically approved by State censbfs.In Kathmandu, the military shut down radio stasip
eliminating the primary source of news for mosttled population, and issued strict guidelines
that have severely restricted newspapers’ autort8fnyn Nepalganj, the largest city in western
Nepal, the military directed civilian authorities issue the “Twelve Point Guidelines,” which
prohibit any media criticism of the monarchy or 8tate of emergency and ban the reporting of
any information intended to “demoralize” civil sants*®

While phone lines, internet connections and flighése restored within a week’s tin@,
at this writing, the media continued to be censdtéd@he imposition of media restrictions has
been accompanied by the unfettered use of state fagainst protesters or anyone publicizing
human rights violations, including abuses by thditany."®* In February 2005 alone, 227
conflict-related deaths were reported, nearly deutle monthly average for the conffiet.
Accordlgrlg to one estimate, security forces killed @/erage of six civilians each day that
month:

Hundreds of journalists, human rights activists ahdlents have also been detained and
placed in the custody of the government sincedkedver:>> A number of political activists and

185 Manchandasupranote 182.
186 Nepal: Media Blackout Heightens Risk of Abyus#$RPECREPORTER Feb. 17, 2005t
http://hurpeconline.com/?page=news&id=252; Manchasdranote 182.
187 NEPAL COALITION OF HUMAN RIGHTS DEFENDERS supranote 183, at 4.
188 Nepal: Media Blackout Heightens Risk of Abuseagranote 186.
189 Nepal: Media Blackout Heightens Risk of AQu$BWHUMAN RIGHTS NEws, Feb. 16, 2005 vailable
at http://hrw.org/english/docs/2005/02/16/nepal10180.htm
1% Communications Restored in Nep@BCNEws, Feb. 8, 2005t
http://news.bbc.co.uk/2/hi/south_asia/4245411.stmofAday 2005, mobile phone services had only been
partially restored. Authorities suspect that Maoists have bsieg mobile phones as part of their
insurgency operations. As a result, mobile phone usees had to register their details with authorities.
Communist Leader Freed in NepBBCNEws, May 2, 2005at
http://news.bbc.co.uk/1/hi/world/south_asia/4504777.stm
1 From July 10 — 16, 2005, nine international media orgditins sent delegates to Nepal to try and
dialogue with the government and highlight problems fapingnalists in the country. Press Release,
World Association of Newspapers, International Media Righission Heads to Nepal (Jul. 8, 2004),
http://www.wan-press.org/article7679.html. The delegatimmcluded that repression of the press was still
prevalent and expressed particular concern about the Statgisient of community radio stations. Press
Release, World Association of Newspapers, International Meaiap3Calls for Press Freedom in Nepal
(July 18, 2005)at http://www.wan-press.org/article7725.html?var_recherchpah
192 Nepal: Media Blackout Heightens Risk of Ahu$BWHUMAN RIGHTS NEWS, Feb. 16, 2005vailable
at http://hrw.org/english/docs/2005/02/16/nepal10180.htm
%343 NEPAL COALITION OF HUMAN RIGHTS DEFENDERS supranote 183, at 3.
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Human Lives in Nepal (Feb. 1, 2005},
http://www.ahrchk.net/statements/mainfile.php/2005staten#sts
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human rights defenders have been “disappearedtate Security force§® According to Front
Line, an NGO dedicated to the protection of humghts defenders, the capacity of human rights
organizations and other associations to functios been severely curtailed “and there is a
widespread sense of fear that makes the work ofahuights monitoring and reporting difficult
if not impossible.”™®” Reportedly, “phone lines are routinely tapped émere is a general
assumption that e-mail traffic is also monitoré®.” Those who try to take action against the

regime face reprisals. A lawyer in Surket distrfor example, was arrested after filing a torture
case®

The State’s determination to repress all formsrafcsm by any means necessary has
bred deep fear and insecurity among activists nalists, and concerned citizens. In the words of
one activist, “The whole country is like a prisomNobody knows what is happening. When
colleagues leave in the morning, we have no idehe§ are going to come back® Nicholas
Howen, Secretary General of the International Cossiain of Jurists (ICJ), gave a similar
characterization: “Through very selective arrestdective surveillance, selective late night calls,
selective warnings that the King’s proclamation idbobe read carefully, through selective
restrictions banning criticism of the royal procktion or the actions of the Royal Nepalese
Army, the message is very clear that there wilhbalemocratic spacé”

Six weeks after the takeover, the Nepal CoalitibtHoman Rights Defenders reported
that 1,481 individuals had been detained—1,43@ipiains and 45 journalists and activiSts-
while police vans continued to be filled on an adindaily basis with protestors who voiced their
dissent against the King. Many activists left tmintry and others went into hidiAY. After
international pressure by the U.N. Commission ombin Right$® the government pledged in
early April to end travel restrictions and allowrhan rights activists to meet detainé®s.Soon
thereafter, both promises were brok&h.

%%press Release (Urgent Appeal), Asian Human Rights Coliomjs¥elcomed Release of Persons
Arbitrarily Arrested and Detained by Nepal's Security For&sg Much More Must be Done (July 12,
2005),at http://www.ahrchk.net/ua/mainfile.php/2005/1165/.
197 Frontlinedefenders.org, Nepal: Human Rights Defendetaibed, Censored, Harassed and Intimidated,
?gtghttp://www.frontlinedefenders.org/news/2008 (last updaviay 17, 2005).
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CATASTROPHE REPORT OFAMNESTY INTERNATIONAL MISSION TO THE COUNTRY 10— 16 FEBRUARY 2005
(2005) [hereinafter MNESTY MISSIONFEB. 2005],available at
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2005,available athttp://www.timesonline.co.uk/article/0,,2089-1471923dl.
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INTERNATIONAL, Mar. 17, 2005available at
http://news.webindial23.com/news/showdetails.asp?id=737a8&ndia.
202 NEPAL COALITION OF HUMAN RIGHTS DEFENDERS supranote 183, at 3. The Nepal Coalition of Human
Rights Defenders was formed after the February 1, 2005 takebver. The group is comprised of
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203 AMNESTY MissIONFEB. 2005,supranote 199.
24 35ee infranotes 2455-2555 and accompanying text.
205 AMNESTY INTERNATIONAL, NEPAL: HUMAN RIGHTS ABUSESESCALATE UNDER THESTATE OF
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Despite domestic and international condemnatiotnefroyal takeover, the King moved
slowly to restore basic rights. On April 30, 20@5ull three months after the takeover, the state
of emergency was lifted through a short statenssudd by the palad®’. The move was viewed
by many as a political gesture, aimed at garnesimge legitimacy for the government with the
international community?®

Though the state of emergency had been liftedc ksl liberties were not restored.
Restrictions on civil society have continued past tifting of the emergendy? Prominent
human rights activists in the Kathmandu valley heyfgortedly been restricted from leaving the
area’™® While some detainees were released in July 28@5rding to the Asian Human Rights
Commission, more than 3,400 political activists dndnan rights defenders continue to be
detained in facilities across the courftty.On July 25, in defiance of a ban on protestsnge of
civil society actors, including doctors, lawyersigaeers, writers, and artists in Kathmandu
demonstrated against the persistent crackdown whlibierties. Twenty protesters, including

two prominent journalists were arresfgd.

At the same time, NGO activity is being increasingestricted. On July 15, 2005, the
Nepalese cabinet passed an ordinance to amendotha& 8Velfare Council Act. According to
the amendment, the Social Welfare Council repoytedl soon introduce a new code of conduct
to regulate NGOs. Among the many restrictions,rtbe code of conduct would prohibit NGOs
from organizing political progranfs® and would make it even more difficult for NGOs to
criticize the government. Against this backdropegtrictions on the media, all forms of protest,
and NGOs, human rights violations have acceleratgldout any corresponding increase in
internal monitoring™*

The International Community’s Response
Immediately after the royal takeover, internatioaat regional NGOs began calling for

U.N. intervention to help prevent further Statessgmed violence, extrajudicial killings, illegal
detention, and torturé® The appeals were quickly followed by a condenumatof the

27BBC News, Timeline: Nepa#t http://news.bbc.co.uk/1/hi/world/south_asia/11665h6 $ast modified
July 26, 2005).
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21935eeAsian Human Rights Commission (AHRC), Nepal: RestriictbMovement of Activists can
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Arbitrarily Arrested and Detained by Nepal's Security For&sg Much More Must be Done (July 12,
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emergency by the European Union, which called f&r immediate restoration of multiparty
democracy in Nepdl® India responded by suspending all military aidcliding rifles,
helicopters, and mine-protected vehidEsyhile European, Indian, and U.S. ambassadors were
called back to their countries as a sign of protést As discussed below, some of the
international community’s response has been termdpbyethe “war on terror” and by other
political considerations. Even limited intervemisohave failed to address caste discrimination as
a major cause and consequence of the conflict.

United States, India and China

Until the royal takeover in February 2005, the @ditStates had been uncritically
supportive of the Nepalese government. The Busfhirastration has joined hands with Nepal in
placing the Maoist insurgency within the broadenteat of the global “war on terrof;® and has
even suggested that those countries that have ssqut@eservations about the conduct of Nepal's
security forces are soft on terroridffi. Unlike India and the U.K., it did not suspendritgitary
assistance program after the royal c&pand only temporarily pulled its ambassador from
Kathmandu.

Within the international arena, the U.S. has noly aefused to join international
condemnations of State-sponsored violence in Ndpsdlhas also actively campaigned against
and undermined efforts to address the violencedpai®? It has failed to recognize and support
Nepal’'s National Human Rights Commission, and béockfforts to address the civil war at the
60" Session of the U.N. Commission on Human Rightat84?*® The U.S. explains its refusal
to cooperate in international efforts on Nepal limsing that it has “very good access with the
government. So we raise issues privately at varievels, including the highest levef&*

The U.S. Department of State, however, does coatinudetail human rights abuses in
Nepal, including violence against Dalits, in itsnaal Country Report on Human Rights
Practice$?®> and the government tempered its support for Na@pallovember 2004, when it
passed an appropriations bill that placed genaraiam rights conditions on its military &,

2% press Release, Luxembourg Presidency of the Council ofiiop&an Union, Declaration of the
European Union on the Royal Takeover in Nepal (Feb. 2,)280&ilable at
http://www.eu2005.lu/en/actualites/pesc/2005/02/02nepall.
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221 AMNESTY INTERNATIONAL, NEPAL: MILITARY ASSISTANCECONTRIBUTING TO GRAVE HUMAN RIGHTS
VIOLATIONS 1 (2005) [hereinafter MITARY ASSISTANCH, available at
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the U.S. Secretary of State’s certification that the Governofddépal was: (a) identifying and making
substantial progress in complying with habeas corpus®rsianed by the Supreme Court of Nepal; (b)
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The bill also contains a provision which allows thé. Secretary of State to waive the conditions
for national security reaso€. As of June 14, 2005, the State Department hadoye¢termine
whether these conditions had been met, or whethruld suspend the conditions irrespective of
Nepal’s progress on human right8. The U.S. also continued to provide military assise out

of the Fiscal Year 2004 budget, as opposed to igeFYear 2005 budgét?

India represents Nepal's other critical backer. tivaied partly by concern for a
burgeoning Maoist presence within its own bordang] cautious that international intervention in
Nepal's human rights situation might prompt similatervention in Kashmir, India has long
maintained that the international community shaubd intervene in Nepal’s civil w&r’ India
has offered strong and consistent support to N&pahd is suspected of being Nepal’s largest
supplier of weapons and military trainifij. Although India suspended its military assistance
program to Nepal following the takeover in Febru2805, the program was reinstated three
months later in May 2005° A number of other countries have also directlypdignl arms and
military equipment to the Nepalese government atehauthorized their domestic companies to

do so®**

Nepal was also on the agenda of a meeting betwessident Bush and Indian Prime
Minister Manmohan Singh on July 21, 2005. Accogdin a White House press release, “Both
the United States and India remain committed tangea peaceful, prosperous, and democratic
Nepal and both firmly believe the government of Alepeeds to reach out to the legitimate
political parties to unite on a common agenda tarreto democracy and to combat the Maoist
insurgency.**®

China has taken a similar approach to India. iBlyblit has assumed a “non-
interventionist” stance, characterizing the Kingstions as “an internal matté¥®® Since the

related cases involving individuals in government custodygr@amting the NHRC unimpeded access to all
places of detention; and (d) taking effective steps to@maré by security forces and prosecute members
of the forces who are responsible for gross human rigbistions. The Secretary of State may waive the
certification if he determines and reports that it is initberest of the United States’ national security to do
so. Consolidated Appropriations Act of 2005, Pub. . N)8-447, 118 Stat. 3036.

22T MILITARY ASSISTANCE supranote 221, at 9.

22814, at 9-10.

291d. at 9.

230 BETWEEN AROCK AND A HARD PLACE, supranote 100, at 92.

2811d. at 20, 92.

2214, at 92.

Z3MILITARY ASSISTANCE supranote 221, at 1.

24 Governments that have directly provided aid include: thiged Kingdom (which supplied extensive
“non-lethal” equipment including helicopters and in-countrijtariy training; Israel (which supplied guns);
Belgium (which supplied guns potentially in violationtbé EU Code of Conduct); South Africa (which
supplied communications equipment although a new law gtshiite government from providing arms if
they will be used to perpetuate human rights violatidg)jgystan (which supplied weaponajid Poland
(which supplied tactical support aircraft). Governmentsdb#torized private companies to sell weapons
and military equipment to Nepal include: the United Kingdarich has issued 17 licenses to private
companies to sell weapons); France, which issued two licenpeasdte companies to sell weapons); and
Austria (which issued a single license to a private compasgltaveapons). MITARY ASSISTANCE supra
note 221, at 4, 6; Br'wWEEN AROCK AND A HARD PLACE, supranote 100, at 96.

235 press Release, U.S. Embassy- Kathmandu, Bush and SingsDigepal (July 21, 2005 yailable at
http://kathmandu.usembassy.gov/pr_07-21-2005.html.

236 5 CHANDRASEKHARAN, NEPAL TWO WEEKSAFTER THEROYAL CouP: A REVIEW (South Asia Analysis
Group Note No. 254, Feb. 14, 200&Yailable athttp://www.saag.org/%5Cnotes3%5Cnote254.html.
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royal takeover, however, there has been increaselfrece of strengthened ties and relations
between Beijing and Kathmandu. Four days aftertéikeover, the King announced a plan to
create a second road to Chfiaand on June 16, 2005, thtmalayan Timesn Kathmandu
reported that China had supplied Nepal with fiveared personnel carrief¥ China’s support
has been linked to the King’s decision to closeGffiéce of the Dalai Lama’s Representative and
the Tibetan Refugee Welfare Office in Kathmandu Jamuary 21, 2005. China had long
complained about the presence of the two officasicvworked to assist the approximately
30,000 Tibetan refugees living in Nep&.

The European Union

The European Union’s record on Nepal could redslgnhe considered to be the
strongest in the international community—it invalvigself in Nepal more forcefully, and at an
earlier date, than any other nation or body. WBigium independently provided Nepal with
military support, the EU as a whole rejected Nepadjuests for military assistance six times in
2002 aloné’® Moreover, in cooperation with Australia, the Eldshbeen Nepal's National
Human Rights Commission’s primary financial andatipatic supportef**

The EU has also used forceful diplomacy to compspall to adequately investigate and
deal with some of its more severe human rightsatiohs?** In particular, the EU convinced
Nepal to acknowledge that its soldiers massacredteén people at Doranffaand to court
martial an RNA Major involved in the killing8? In 2004, EU criticisms and direct diplomatic
overtures, combined with its threat to force thiow strongly worded U.N. Commission on
Human Rights resolution, prompted Nepal to pledgeuphold human rights and abide by
international law. The resolution was ultimatetyehgraded into a Chairperson’s Statement that,
in addition to condemning Maoist violence, appededhe government to increase efforts to
fulfill its human rights obligation* In response, Nepal made a public commitment/)egpelut
in a twenty-five point plan, to respect human rigffit

%373.D. Muni,The Coup that Confused the WorTehe PloNEER (New Delhi), Feb. 19, 200%yailable at
http://lwww.observerindia.com/analysis/A382.htm.

#38 Chinese Arms ‘Supplied to Nepa8BC NEws, June 17, 200%vailable at
http://news.bbc.co.uk/2/hi/south_asia/4105036.stm.

239 Nepal Orders Closing of Dalai Lama's Office in Kathmanaisian PoLiTicaL News, Jan. 31, 2005;
Praful Bidwai,After Nepal's Royal CoypfCOUNTERCURRENTSORGNEWSLETTER Feb. 18, 2005.
http://www.countercurrents.org/nepal-bidwai1l80205.htm.

240 BETWEEN AROCK AND A HARD PLACE, supranote 100, at 95.

1|, at 81.

22|d. at 82.

2430n August 17, 2003, RNA soldiers reportedly surr@shd house where a group of suspected Maoists
was meeting in Doramba village. One man was shot dead at thendten&9 others, including five
women, are believed to have been executed at Dandakateri, at$idleothe village. Amnesty
International, Nepal: Human rights abuses rise as confliciuea®, Feb. 2, 2004yvailable at
http://news.amnesty.org/index’ ENGASA31300320042004 yiaged August 5, 2005).

244 BETWEEN AROCK AND A HARD PLACE, supranote 100, at 82.

245 CLEAR CULPABILITY , supranote 150, at 75.

24 MILITARY ASSISTANCE supranote 221. In its 25-point ‘commitment paper,’ the goweent pledged to
safeguard the rights of its people and effectively impldrhamanitarian laws. When announcing the plan,
the government stated that its main focus “will be to prdtextights of all” and to “ensure that nobody is
discriminated on grounds of caste, creed, sex, languag&igthphysical ability or economic conditions.”
Among other things, the government committed to: (Ipneing from arbitrarily arresting and detaining
anyone; (2) refraining from mentally or physically tomgyidetainees; (3) abiding by court orders; (4)
treating captives and those who surrender in accordance withe/g of the Geneva Conventions; (5)
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The United Nations

Due in part to the forceful positions of the Amancand Indian governments, the U.N.
failed to instigate any significant action on Nepatil 2004%*" Since that time, the U.N. has
taken numerous measures to address the detergsatiration in Nepal, although notably none
of its public statements have ever included comargnbn the unique effects of the conflict on
Dalit communities.

In December 2004, the U.N. Working Group on Enfdrcand Involuntary
Disappearances visited Neffaland met with Nepalese authorities and communicateens of
complaints and calls for action to the Stdfe At the conclusion of its visit, the Working Group
expressed its concern at the State’s failure toesddforced “disappearancés.” The Working
Group visit was followed by the High Commissioner luman Rights’ visit in January 2083.

By April 2005 Nepal had yet to implement its tweffitye point plan, and the U.N.
Commission on Human Rights adopted a resolutiort ttadled upon the authorities “to
immediately reinstate all civil and political rightto cease all State of Emergency related and
other arbitrary arrests; to lift the far-reachingnsorship; to restore freedom of opinion,
expression and the press as well as the freed@ssaofciation; to immediately release all detained
political leaders and activists, human rights ddés, journalists and others; to allow citizens to
enter and exit the country freely and to respddhtdrnational and national obligations as well as
the 25 points of the commitment of 26 March 208%4. The resolution also demanded that Nepal
clarify the condition and whereabouts of all disegmed individuals; amend security legislation to
bring it in line with international law; end the jmnity enjoyed by its security forces through
immediate and impartial investigations; and ind@iatriminal prosecutions of security force
members where approprigté.

Most significantly, in April 2005 Nepal signed Wé&morandum of Understanding” with
the Office of the High Commissioner for Human Rgf®HCHR) in which it agreed to set up a
U.N. monitoring mission in Nepal, with a mandatarionitor human rights and international law

permitting the International Committee of the Red Crosssibdetention centers; and (6) introducing
special programs to protect the rights of women and chil@ewnernment Unveils Dossier on Commitment
to Human RightsNEPAL NEws, Mar. 26, 2004available at
http://www.nepalnews.com.np/archive/2004/mar/arc_marOtr29.

24 MILITARY ASSISTANCE supranote 221, at 9.

248 ClvIL AND POLITICAL RIGHTS, INCLUDING THE QUESTIONS OF DISAPPEARANCES ANDSUMMARY
EXECUTIONS, QUESTION OF ENFORCED OR INVOLUNTARY DISAPPEARANCE®Report of the Working Group
on Enforced or Involuntary Disappearances, U.N. Doc. EA2H05/65, 23 Dec. 2004yailable at
http://daccessdds.un.org/doc/lUNDOC/GEN/G04/169/65/PD&16965.pdf?OpenElement (last visited
August 5, 2005), para. 238-248e alsdMILITARY ASSISTANCE supranote 221, at 9.

249 ClvIL AND POLITICAL RIGHTS, INCLUDING THE QUESTIONS OF DISAPPEARANCES ANDSUMMARY
EXECUTIONS, QUESTION OF ENFORCED OR INVOLUNTARY DISAPPEARANCE®Report of the Working Group
on Enforced or Involuntary Disappearances, U.N. Doc. EI{2805/65, 23 Dec. 2004yailable at
http://daccessdds.un.org/doc/UNDOC/GEN/G04/169/65/PDFI6965.pdf?OpenElement (last visited
August 5, 2005), para. 238-248%e alsdCLEAR CULPABILITY , supranote 150.
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violations?®®* Since the office began operations in May 200%ai$ worked with local human
rights groups to actively monitor the human riggitaation in the countr§?>

While there has clearly been increased attentiomuman rights in Nepal—through the
efforts of the U.N. and the EU in particular—th¢emmational community’s response to the crisis
has failed to address caste discrimination as aaaase and consequence of the conflict. The
caste-based dimensions of the conflict are alsgelgrabsent from international NGO reports.
The sections below begin to fill these missing egeof the larger puzzle.

V. ABUSESAGAINST DALITS BY POLICE AND SECURITY FORCES
Caste Dynamics in the Army

The militarization of the conflict has exacerbatedte dynamics and the resulting abuses
against Dalits in Nepal. Historically, the Nep&esmy was built around caste lines. In 1768,
Nepal's first monarch, King Prithvinarayan Shahi,ltban army whose senior ranks were
composed almost entirely of “upper-cast€hetris — the warrior caste. “Lower-caste”
community members, including Dalits, were exclud@&diilding on these origins, caste structures
persist in the modern army and serve to reinforiserigninatory caste-based practices. The
overwhelming majority of senior officers in the RN#ontinue to hail from the “upper-caste”
Chetri community>*® Only lower service units contain Dalits. Accargito one estimate, the
“upper castes,” who form only thirty five percerfttbe general population, constitute 98 percent
of all army officers™’ Within this context, Dalits are extremely vulneleto human rights
abuses.Chetri officers may be more likely to trust informatioropided by villagers of their own
caste and may be inherently suspicious of and ebusivard Dalit villagers.

Collective Punishment: Attacks on Dalit Communities

Police and security forces regularly assume thdit Diilians unilaterally support the
Maoists. This assumption stems partly from theatie of the Maoist themselves—who, in
claiming that they strive to end caste discrimioratialso foster the belief that Dalits are natural
supporters of the Maoist insurgency. While indidt Dalit men and women have actively
joined Maoist forces, Dalit communities as a whate collectively and summarily punished by

#41d. at 9; Press Release, United Nations, Office of High Commissior Human Rights Set to Monitor
Situation in Nepal (Apr. 11, 2005yailable at
http://www.unhchr.ch/huricane/huricane.nsf/0/A1515918F2ADAC1256 FE000439AC5?0pendocument.
The OHCHR field office is charged with: engaging witrexelnt actors to ensure observance with
international human rights and humanitarian law; assistg\Ntitional Human Rights Commission in
fulfilling its mandate; and submitting detailed reportshie U.N. Commission on Human Rights, the
Secretary General, and the General Assembly. Office of thedUNitions High Commissioner for Human
Rights, Human Rights Field Presence in Neatlhttp://www.ohchr.org/english/countries/field/nepal.htm
(last viewed July 23, 2005).

5 |an Martin, former Secretary General to Amnesty Internatjdresids the office. Press Release, United
Nations, UN High Commissioner for Human Rights Appei@hief for Nepal Monitoring Operation (Apr.
29, 2005) available athttp://www.un.org/News/Press/docs/2005/hr4832.doc.htm.

ZNEPAL COALITION OF HUMAN RIGHTS DEFENDERS supranote 183, at 4. Northern tribes, such as
Gurungs, Magars, Rais, and Limbus, are also well represientieel army, though not in the senior ranks.
Center for Human Rights and Global Justice communicatidnkathmandu-based expert on caste
discrimination [name withheld] (July 2005).

%7 Marks,supranote 140, at n.8.
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State agents, even when there is no evidence iofitivelvement in the insurgency. Dalit homes
are also targeted by security forces following é&aftiome stays by Maoists demanding food and
shelter for the nightt:®

As a result, security forces will seek out Daldmmunities and unleash heightened
violence and brutality on those sites. This typéaageting is facilitated by the fact that village
with high percentages of Dalit residents are degtigghas such with a Dalit name. For example,
villages with a high population of Dalit tailors Whbe called “Damai Tol” or “Dalit Tailor
Community.” Those villages with a high concentatiof Dalit shoe smiths are often called
“Sarki Tol” or “Dalit Shoe Smith Community’* making it easy for State forces to identify
which Dalit-dominated villages.

Dalit homes may also be more vulnerable to confisnaby security forces. In
November 2005, for example, in Dullu village, Déaltedistrict, 18 Dalit families were forced to
abandon their homes so that a security base cauldeb up on their property. Although the
government had initially planned to set up the basethe outskirts of the village, local
community members reportedly pressured them to taler the Dalit land instead. At this
writing, the families had yet to be compensatedtieir l0ss**°

Caste-Based Profiling at Security Check Posts

The imposition of the emergency also led to thelifgration of security check posts
throughout the countrf! and rapidly accelerated the level of interrogatiand violence in all
aspects of civilian life. Passengers on board usere often required to get off at each
checkpoint and submit to searches of their persdrttaeir belonging&’? As the contents of bags
were searched, passengers were subject to probesdigns in a serious and intimidating manner
about their background and purpose in travelfig.Sometimes, rather than force people to
disembark, an armed police officer or member ofahay boards the vehicle and walks slowly
down the aisle, making eye contact with each imbigl and questioning those who seem
suspicious. Security forces are usually able so&th a person’s caste from his or her last name
or village; and although no groups have extensidelyumented the rate of incidence, Dalits may
face more intrusive questioning at these check sg&siikely because of their presumed
sympathy towards the Maoist movement.

Interrogations are not limited to checkpoints aedusity posts. RNA officials are a
constant presence throughout Nepali villages in istadominant districts, and residents have

8 gee infranotes 3066-3099 and accompanying text.

29 Center for Human Rights and Global Justice communicatitnkéthmandu-based Dalit human rights
defender [name withheld] (July 2005).

2018 Dalit Families Homeles&ATHMANDU PosT, July 23, 2005available at
http://www.kantipuronline.com/kolnews.php?&nid=46580.

%1 Hotel Association of Nepal (HAN), News and Bulletinstérnet bulletin board for individuals intending
to travel to Nepal)at
http://www.hotelassociation.org.np/news_detail.php?nevifl@1&news_type=association, last updated
March 29, 2004 (last visited August 2, 2005).

262 Mobilisation, Nepal: Winter Outreach Underwagt http://www.om.org/features/feature19.jsp (last
visited August 2, 2005).

#3Center for Human Rights and Global Justice communicatidnkéthmandu-based expert on caste
discrimination [name withheld] (July 2005).

%4 Cconsequences of Conflict on Dalit Community MylksrTHMANDU PosT, Dec. 9, 2003 (quoting Durga
Sob),available athttp://www.nepalnews.com.np/contents/englishdaily/ktmg683/dec/dec10/local.htm.
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become accustomed to security forces taking theratops and barracks for questionffiy.
Although removal to the barracks is often veilecdhamlite request for the villagers’ cooperation,
numerous reports have documented extensive hurgats rviolations, including physical and
sexual abuse during these interrogations and sesfféh Caste dynamics exacerbate the
interrogation experience. Because most officeellepositions are filled by “upper-caste”
Chetris Dalits may be intimidated by simply being addegs®y them. Yet any indication of
undue fear can be interpreted to mean involventeihé Maoist movement, while acting with
over confidence may engender resentment by sedoritgs who expect Dalits to submissively
adhere to the caste system hierar@yAs described in more detail below, Dalit womeryrba
disproportionately affected because they are everemulnerable to abuse at the hands of
“upper-caste” mef®®

Dalits are also profiled on the basis of their ptgisappearance. As detailed above,
Dalits are forced into professions that involveorigus labor or regular contact with human waste
and dead animals and lack access to healti&s a result, they are more likely to succumb to
physical injuries and display open sores, cuts, iafettions on their person. The presence of
physical wounds and scars is often interpretedemyrity forces as evidence of engagement in
combat as part of the Maoist miliif. Dalit women may also be marked as Maoists based o
their appearance and dré&s. Maoist women tend to wear simpdertas?’> without tikkag ™ or
glass bangle§’ In contrast to “upper-caste” women, Dalits dréssa manner similar to the
Maoists because they cannot afford adornmentsnaidaclothing, and as a result, may appear to
be Maoists to security forcés.

Sexual Violence against Dalit Women by the Policend Army

Late night intrusion into Dalit homes and sexualsby intoxicated police officers was
a common experience for many Dalit women even leefoe Maoist insurgency was officially
declared™ The burgeoning presence of the police and arntigarvillages since the insurgency,
and the subsequent power of the security forceetain, question, and intimidate rural villagers
at will has led to even greater sexual abuse aptbigation?’” In the wake of State resistance to
the insurgency, armed forces are unrestrained tariag Dalit homes and victimizing Dalit
women. According to a 2005 Amnesty Internatiorgart, there have been a number of reports

265 Center for Human Rights and Global Justice communicatitmKmthmandu-based Dalit Human
Rights defender [name withheld] (July 2005).

266 AMNESTY MISSIONFEB. 2005,supranote 199; KLLING WITH IMPUNITY, supranote 159.

267 Center for Human Rights and Global Justice communicatitnkéthmandu-based expert on caste
discrimination [name withheld] (July 2005).

28 5ee infranotes 2766-28080 and accompanying text.
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271 Judith Pettigrew, Living Between the Maoists and theyAimrRural Nepalin HIMALAYAN PEOPLE'S
WAR, supranote 96, at 273-275.
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of security forces raping girls during “searched” villagers’ home<’® Girls belonging to
marginalized communities are particularly vulneeatd attack by the “upper-caste” members of
the security force$’?

Women and girls are also abused at security chesksp According to one observer,
“The checks are so intrusive that little heed &l aven to the ordinary protocols that govern the
public interaction between men and women. The aniiaition of the country has gone so far that
it now routinely invades the modesty of the villageman.”®° Within a climate that legitimizes
violence against anyone believed to be a Maoistpgyhizer, sexually abused Dalit women are
unable to bring these perpetrators of abuse andabeiolence to justice. Complaints against
State forces may be perceived as forms of disggihst the government and the monarchy and
may result in further violence and exploitationtfbdy State authorities and by “upper-caste”
civilians. In effect, Dalit women are doubly pumesl; as “low-caste” women they continue to be
easy targets of both sexual abuse and violencehithe specific context of the conflict, any
effort to expose State abuses may result in Dhkisng mislabeled as Maoists and ultimately
would only invite more abuse.

Attacks by Government-Sponsored Militias: The Village Defense Committees

State forces have also come to rely on “upper-tastagers, many of whom are only
too cooperative and willing to charge Dalits as Masympathizers, and aid security forces in
identifying Dalit home$®! Their support and cooperation extends to explieiirdination with
State officials in rooting out “suspected Maoistsjost especially through the use of Village
Defense Committee®?

Village Defense Committees were first introducedtioyn Prime Minister Sher Bahadur
Deuba on November 4, 206%. In an effort to counter the strength of the M&miDeuba
equipped villagers, most of whom are “upper-casteith weapons and ammunition to use
against Maoists trying to infiltrate their villageShese armed “village militias” first formed in
Sudama village, Sarlahi distrféf, and soon emerged in several districts with govemntrsupport
and assistanc® In Bhajo, in the eastern district of llam, foxample, a Village Defense
Committee was reportedly formed by giving weapoos30 children, who then underwent
training with the RNA®

Between February 17 and 24, 2005, Village Defensm@ittees unleashed coordinated
attacks in villages throughout Kapilvastu distriédn February 18 and 19, villagers in Jabamari

278 AMNESTY INTERNATIONAL, NEPAL: CHILDREN CAUGHT IN THE CONFLICT (July 6, 2005]hereinafter
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285 HRTMCC,supranote 283.
286 Id



Center for Human Rights and Global Justice 37

village were beaten to death by armed anti-Maaistigs?®’ while on February 23 twenty homes
of “Maoist sympathizers” were destroyed in SingakhBarshoia and Lalbaff® Ultimately,
thirty-one people were killed — some of whom weuvenied alive — and 680 homes were burned
down by the vigilante groug&’ In retaliation, the Maoists returned to theséagiés and killed
11 individuals suspected of perpetrating the agt&tk

Inter-caste and inter-religious tensions undetie tise of vigilante violence. “Upper-
caste” Hindu villagers armed by the government tmayargeting religious minorities and Dalits
without any real basis to suspect that they agnatl with the Maoists. The International Crisis
Group has warned against this very danger, notiag t[n]ot only will village militias intensify
the civil war, but given the class and ethnic tensi in Nepalese society, weapons in
undisciplined villagers’ hands will be misused frsonal reason$® In Nawalparasi district,
members of a village defense committee cut off it D@an’s left arm, forced him to eat it, and
then shot hinf®* The villages attacked in Kapilvastu contained tiyo®alit and Muslim
residents, many of whom claimed that they werengjvihere after fleeing from the Maoists.
According to a report in thélepali Times “The... attacks had sinister communal and ethnic
overt?gges against hill settlers. Activists feae thigilante violence could turn into a... caste
war.”

Despite the violence that has been perpetratedilage defense committees, the State
continues to support them, financially and otheewig~ollowing the Kapilvastu attacks, three
senior government officials traveled to GaneshpuiKapilvastu to praise the actions of the
village defense committeéS. Government spokesperson and Minister for Infoiomaand
Communications, Kamal Thapa, stated that the gawem would continue to provide weapons
and training to the villagers®

287 NEPAL COALITION OF HUMAN RIGHTS DEFENDERS supranote 183, at 3.
281d. at 3.
291d. at 3.
20 press Release, AdvocacyNet, Death Squad Warning as RepredsapalrDeepens (Apr. 25, 2005),
available athttp://www.advocacynet.org/pr_view/pr_40.html.
%1 press Release, International Crisis Group (ICG), Nepal: éang Plans for Village Militias (Feb. 17,
2004) ((quoting Robert Templer, Director of Asia Progré®), available at
http://www.crisisgroup.org/home/index.cfm?id=2520&|=h&1.
292 press Release, AdvocacyNet, Death Squad Warning as Repradsipal Deepens (Apr. 25, 2005),
available athttp://www.advocacynet.org/pr_view/pr_40.html.
293 parti BasnyatHope in KapilbastuNePALI TIMES, June 24-30, 200%yailable at
http://www.nepalitimes.com/issue253/nation.ht8ee alsdNaresh Newar'We Will Flush Them Oyt
NEPALI TIMES, Mar. 25-31, 2005vailable athttp://www.nepalitimes.com/issue240/.
294 Naresh Newar'We Will Flush Them Out,'NEPALI TIMES, Mar. 25-31, 2005vailable at
http://www.nepalitimes.com/issue240/headline.htm.
2% Thomas Bell, a freelance reporter with Londdbaily Telegraph provided the following account after
visiting the area in March 2005:
On 21 Feb, 3 government ministers arrived in Ganedhypbelicopter and addressed the
mob. They were Dan Bdr Shahi (Home, Law and Justice), Rarayisn Singh (Labour
and Transport) and Radha Krishna Mainali (Education and)Speople present say that
they congratulated and encouraged the crowd. Maj Ghale say®tedyed the events of
the previous days “in a positive way.” He said the miniségreed to consider a request
by the mob to arm them with shotguns.
E-mail from Thomas Bell, Freelance Journalist, The Daily Talgg London), to various recipients (Mar.
12, 2005) available athttp://insn.org/wp-content/BellKapilvastu.pdf.
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V. ABUSESAGAINST DALITS BY MAOIST FORCES
The “People’s Militia”: Dalits on the Frontlines

According to government estimates from 2003, theoista“People’s Militia” was
composed of approximately 5,500 combatants, 8,0lilanimembers, 4,500 cadres, and 33,000
followers®’ As noted above, Maoists have recruited heavilprag Dalits and women to fill the
lower ranks of their army. Dalit men and womengpvemdure extreme marginalization under the
caste system, may experience a feeling of unpretedieauthority, control, and empowerment
when armed with a weapon. Once drawn in, they apdogled on the frontlines of battle. While it
is difficult to assess the number of Dalit deattwsrf the conflict, a disproportionate number of
Dalits may be dying on the frontlines in clashethvgiecurity forces as very few assume positions
of authority or decision-making in the insurgency.

Although the Maoists claim political empowerment @élits and women as a central
tenet of their agenda, within the Maoist leadership three principals are men and none are
Dalit.?® In fact, the chief architects of the movementb®am Bhattarai and Pushpa Kamal
Dahal (alias “Prachanda”), are both “upper-casteahBnin men*° while the leader of the
military wing, Ram Bahadur Thapa (alias “Badal9y,af Magar origin. Maoists have borrowed
the three-tier Chinese model of central leadershimrporating a Central Committee, Politburo,
and a Standing Committé®. The Central Committee, which ranges in size fedaven to fifty
members, makes all high level and strategic detésidAccording to a 2001 estimate, only two of
the thirty-seven members of the Maoist Central Cittemwere believed to be Dafft.

The absence of Dalit leaders has also fostereddtief that the Maoist leadership is
adopting the same Brahmin-dominated leadership meigl by mainstream political parti&s.
Coupled with reports that the practice of “untousliy” persists even within the ranks of the
Maoist movement, some speculate that Dalits hawguribao feel extremely alienated and
underserved by the very movement that purportibesdte theni®

297 5outh Asian Terrorism Portalepal Terrorist Groups - Communist Party of Nepal-Mg@it
http://www.satp.org/satporgtp/countries/nepal/terrousits/index.html (last visited August 2, 2005).

29 PRADHAN & SHRESTHA, supranote 10, at 12 n.25 (stating that reports indicate thedtaare
dominated by Brahmins);d8vING THEWIND, supranote 110, at 32; Com. Parvatiomen’s Leadership
and the Revolution in NepdloNTHLY REVIEW, Feb. 2003 (critique by a female member of CPN
addressing male dominance of the paryjilable athttp://www.monthlyreview.org/0203parvati.htm;
Celia DuggerAs Maoist Revolt Grows, Nepal Fears for Its Democraty. TIMES, Apr. 24, 2002, at A3
(observing that the Maoists are led by two Brahmin men).

299 B, RAMAN , NEPAL MAOISTS, INDIA AND CHINA (South Asia Analysis Group Paper No. 446, Apr.18,
2002),available athttp://www.saag.org/papersb/paperd46.html; Celia DuyggeMaoist Revolt Grows,
Nepal Fears for Its DemocraciM.Y TIMES, Apr. 24, 2002, at 3 (documenting that the Maoistdetdy

two Brahmin men).

30 sydheer Sharm@he Maoist Movement: An Evolutionary PerspeciivéHIMALAYAN PEOPLE SWAR,
supranote 96, at 39.

301 SoWING THEWIND, supranote 110, at 32.

302 |t should be noted that Maoists estimate at least ten perfctreir people’s government is comprised of
Dalits — significantly more inclusive than Nepal’s presentegoment structure which has no Dalit
representation in its judiciary or ministry. AdditioryalMaoist inclusion of Dalits in its Central Committee
spurred both the CPN-UML party and the Rasthriya Prajath&arty (RPP) to include Dalits in their own
central committees. Aniket Alam Dalit Backlash FRONTLINE, Feb. 12-25, 200%vailable at
http://www.flonnet.com/fl2204/stories/200502250062034ntm.

303 SoWING THEWIND, supranote 110, at 32.
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When juxtaposed against the Maoists’ expressediqadlrhetoric of Dalit empowerment,
the lack of real Dalit representation in the movatris striking. In effect, Dalits are serving as
dispensable persons who can literally take theetsufbr the Maoist insurgency. Nowhere is this
imbalance more starkly reflected than in Dalit worseparticipation in the movement. The 2003
National Women’s Commission’s report indicates thramen account for 33 to 50 percent of the
Maoist militia in various districts and constitui@ percent of the cadres at the lower I€0%I.

Economic Effects of the Insurgency on Dalit Commuties

The Mauoist insurgency has crippled Dalit commusitieto a state of constant fear and
economic deterioration. Already living on the MWrimf starvation and destitution, Dalit
community members have been further pushed intodigny poverty’® Although dismantling
caste discrimination was cited by the Maoist legkigr as one of the central causes for their
insurgency, Dalits often face discrimination andegipus abuses at the hands of Maoists
themselve$® Under cover of resisting “untouchability,” Maoisbldiers make heavy use of
Dalits’ private homes for their overnight stayshese stays can be particularly burdensome in
certain parts of the country. In the remote wkgid and water are simply not readily available
and housing ten or twelve soldiers for even a simight often requires Dalit families to starve
for days in order to compensate for lost ratioMghereas “upper-caste” villagers can avail of
traditional age, caste, and seniority customs tait liexploitation by Maoists, Dalits cannot
leverage similar concepts to taper abuses by Mauwiktiers who demand too much of their
limited resourcedY’ Dalits, who average a per capita income of o889 a year, are also not
exempt from paying the Maoist-imposed “people’s."t8% Not only do overnight stays deplete
food and water supplies, they can also result fierme backlash by security forces. “Upper-
caste” villagers will regularly report that Maoisttayed in a Dalit home, prompting security
forces to target those families with violent atsekd intimidation tactic¥?

Sexual Exploitation of Dalit Women

Where Maoists impose themselves on homes for pigbtid and shelter, there have been
reports of resident women being raped. The riswamen only increases if the family fails to

304 Kamala SarupConflict and Nepali Womef2003),at
http://www.peacewomen.org/resources/Peace_Negotiations/WomengesdepAl.html.

305 CHILDREN CAUGHT IN THE CONFLICT, supranote 278. Increased poverty, food shortages, and health
crises at least partially attributable to the conflict haveshddamatic effect on villagers. The war has badly
damaged infrastructure, disrupting trade and impeding thagion of relief. Amnesty International
reports that both the Maoists and the security forces ngésmationally “restricted supplies of food and
other essential goods to certain areas as part of theimmiitrategies.ld. According to a Nepalese NGO
report, as a result of the conflict, even more Dalit womehgarhs have been forced into sex work to make
ends meet for themselves and their familiesr®a Sos, DALIT WOMEN, supranote 63, at 3.

308 Anita PariyarNational Dalit Commission DismissedIANAV ASTITWA, Mar. 11, 2004available at
http://www.ahrchk.net/ma/mainfile.php/0206/79/.

307 Center for Human Rights and Global Justice communicatitnkéthmandu-based expert on caste
discrimination [name withheld] (August 2005).

308 Seesupranote 123 and accompanying text.

309 Center for Human Rights and Global Justice communicatitnkéthmandu-based expert on caste
discrimination [name withheld] (July 2005%ee alsaotes 281-296 and accompanying text.



40 Center for Human Rights and Global Justice

cooperate with the insurgeritS. Underage girls abducted into the Maoist movenadsu report
being sexually abused while in captivity. Since the collapse of the 2003 ceasefire Mabite
increased their efforts to recruit young women girts.3*? Limited, though credible, anecdotal
reports suggest that at least some of these womergials have been physically and sexually
attacked by their “comraded'® One 19-year old member of the Maoists’ all Nepaimen’s
Organization described her experiences as follows:

Not only high-ranking leaders or activists, but stime we have to fulfill the
sexual desire of our own level’s activists andrtiilitia. This is against the party
rule and moral duty, but this is the fact of mangmen like me in this party.
Sometimes this happens by chance...but, sometimepaittg policy forces us.
Most of the women like us are the temporary wives nale militia.
Sometimes...the militia forces us to have sex witbnth Sometimes we are
forced to satisfy about a dozen per night. Whihad gone to another region for
party work, | had to have sex with seven militisejmh and this was the worst day
of my life3*

Already disposed to being victimized by sexual erae, Dalit women are even more
vulnerable to Maoist abus¥.

Dismantling Education: Schools in the Crossfire

As their movement has grown, Maoists have heasilgdted students and teachers using
intimidation tactics, including the forcible closuof school$™® Gunfire is routinely exchanged
on school premiseS’ Teachers are often forced to contribute one gquaift their salary to the
Maoists and may be harassed under suspicion tbgptate undercover informants to the police
and army’*® Private schools in particular have come undeackit Maoists allege that these
schools only educate privileged children and thereontribute to social and economic
inequality®® The Maoists have also regularly demanded thasi@amot be taught in schodf8

310\WATCHLIST ON CHILDREN IN ARMED CONFLICT, CAUGHT IN THE MIDDLE: MOUNTING VIOLATIONS
AGAINST CHILDREN IN NEPAL'S ARMED CONFLICT 28 (2005) [hereinafter ALGHT IN THE MIDDLE],
available athttp://www.watchlist.org/reports/nepal.report.20050Ha6).

311 HUMAN RIGHTS WATCH, CHILD SOLDIER USE2003: A BRIEFING FOR THE4TH U.N. SECURITY COUNCIL
OPENDEBATE ONCHILDREN AND ARMED CONFLICT 30(2004)[hereinafter GILD SOLDIER UsH, available
at http://hrw.org/reports/2004/childsoldiers0104/chilidsers. pdf.

312 CAUGHT IN THE MIDDLE, supranote 310, at 38.

#31d. at 38.

¥41d. at 38-39.

315 Center for Human Rights and Global Justice communicatitnkéthmandu-based expert on caste
discrimination [name withheld] (July 2005).

3% 1n August 2004, for example, Maoists’ threats of vioketead authorities in Argakhanchi to close the
district's 17 private schools. Maoists reportedly congehithat the schools helped perpetuate inequality by
only educating the rich. Charles Havilaftirsh Lessons of Nepal's InsurgenBBCNEwsS, Nov. 15,
2004 ,available athttp://news.bbc.co.uk/1/hi/world/south_asia/3992589.st

317 Rajaram GautanEducation at the Mercy of Political ViolenddS-NepAL NEWSLETTER Issue 3, 2003
(“Things have now reached the point where schools in thetoside are commonplaces for clashes
between rebels and the armydy,ailable at
http://www.msnepal.org/reports_pubs/ekchhin/2003_RBKuiehtm. See alspPress Release, Watchlist on
Children in Armed Conflict, Nepal's Children Devastated\mpal’'s Raging Conflict (Jan. 26, 2005),
available athttp://www.essex.ac.uk/armedcon/story_id/000248.html.

318 Gautamsupranote 317; GUGHT IN THE MIDDLE, supranote 310, at 25-26.

319 CHILDREN CAUGHT IN THE CONFLICT, supranote 278.
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and have prohibited the singing of the nationahant, as it praises the Kifg. Principals and
teachers who defy the ban may be subject to sg@esraities, including deaff??

Simply acquiescing to Maoist demands does not engw teachers’ safety. Teachers
and administrators who obey Maoist mandates aterimsubject to harassment and interrogation
by security forces and by the Department of Edocati Security forces reportedly target and
attack teachers they perceive to be “enemi€s.The military and the police regularly bring
teachers into district government security offices interrogation, disrupting the school
environment?* and will often target Dalit teachers, who are ipatarly vulnerable to false
accusations made by their non-Dalit pe8tsStudents also fall victim to abuses by both sides:
reports of children being killed on their way tdeol by both Maoists and security forces have
become common placé’ as have reports of students being abducted enenigsslaoists?’
Reports suggest that tens of thousands of childesre been abducted and subjected to some
form of “political education” since the start oftMaoists’ campaigrt®

Maoists have also taken a more direct approachuttisg down schools through the
imposition ofbandhsor strikes’®® Under threat of violence, the imposition obandhrequires
all area schools and educational institutes toectbgir doors to students and teachéBsndhs
are often imposed just before schools hold thestridt level exams and the School Leaving
Certificate (SLC) exam — the latter being compujsfar students hoping to advance to higher
educatior’®® Teachers and students often remain fearful afrmétg to schools even after a
bandhhas been lifted, leaving schools effectively ctbeewn for months at a timé! A report
issued by a Danish NGO states that in 2003 aloneid#tatorched and destroyed at least forty-
one educational establishments including teactsnitg and educational resource centérs.
The cumulative effect of these intimidation tacticel mistreatment is that teachers abandon their
school posts and students cease going to séffodlamilies have also taken their children out of
school or married off their daughters at very yoaggs in an effort to prevent Maoist abduction
and recruitment*

320 Maoist opposition to the teaching of Sanskrit, an an@euth Asian language, “is based on the grounds
that it assists in perpetuating the predominance of thenBracommunity and disadvantages children from
ethnic minorities.” ASPIRALING HUMAN RIGHTS CRISIS, supranote 169, at 6.

321 A popular nationalistic poem written by Madav Ghimire hasrbused as the new people’s national
anthem. RMAN, supranote 115.

322 CAUGHT IN THE MIDDLE, supranote 310, at 25.

323 CHILDREN CAUGHT IN THE CONFLICT, supranote 278.
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325 Center for Human Rights and Global Justice communicatitmKéthmandu-based expert on caste
discrimination [name withheld] (July 2005).
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Maoist Recruitment of Child Soldiers

The dismantling of the educational system by theoista has fed large numbers of
children into the People’s MilitiZ> As schools are systematically closed and children
education regularly disrupted, Maoists have mossélyaecruited children into the insurgenty.
The imposition ofbandhshas made it impossible for children to take thénd®t Leaving
Certificate (SLC) exam, setting them back from ambiag their education and ultimately their
professional opportuniti€d’ Lagging far behind in all indexes for educatiom diteracy, Dalit
children are even more prone to joining the Maaisivement. The mere promise of food is
sometimes enough to attract a young Dalit chilppio the Maoist army'>®

In addition to using conventional recruiting methpthe Maoists have also abducted and
indoctrinated children in order to get them to jdimeir movement®®* One method of
indoctrination combines lectures on history andenir political events with cultural programs,
such as Maoist-themed songs and daffesThis method, particularly when directed at
marginalized Dalit children, has proven effectitdeast in part because it addresses real social
problems. Recent reports indicate that Maoist atiloie often includes a special emphasis on
societal discrimination and oppression of the loeastes, as well as the Maoists’ alleged role in
liberating thent™ A Dalit child who had been abducted and educhiethe Maoists stated, “I
never tried to run away from the Maoists. | lea@rnse are all Dalits and everyone is
discriminating against us, so | felt that to be adiét was good>*?

In certain circumstances the Maoists also use nwiseeral emotional approaches.
Victimized children, and particularly children wieo#aoist parents have been killed by the
security forces, are often subjected to specifitn® of indoctrination targeted at stoking the
children’s desire for revenge. A number of repdridicate that child recruits often cite
retribution as their primary reason for joining theovemenf*® The All Nepal National
Independent Students’ Union-Revolutionary (ANNIS)-R group that is intimately allied with,

335 Gautamsupranote 317.

33 seeSarahanaChildren in Conflict SAMUDAYA .0RG, Mar. 2005 (discussing the fil®chools in the
Crossfire written by Deepak Thapa, forthcoming in 2005, foeggin the effect that the civil war has had
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%7 students, Parents Demand Withdrawal of Nepal Bafieb RiSING NEPAL, Mar. 30, 2002available at
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338 Charles Havilandyleeting Nepal’'s Maoist8BC NEws, Apr. 12, 2005available at
http://news.bbc.co.uk/2/hi/south_asia/4434197.stmhtRigroups have reported that Maoists often prey
upon vulnerable, poor children by effectively bribing admailing them into the movement with
promises of food and protectionA@sHT IN THE MIDDLE, supranote 310, at 39.

339 Louise Arbour, United Nations High Commissioner famkiin Rights, Address at the Launch of the
Watchlist Report on Children in Armed Conflict in Nepddif. 26, 2005) (stating that Maoists have
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t).

340 BETWEEN AROCK AND A HARD PLACE, supranote 100, at 42.
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Brutal War, WAsH. PosT, June 14, 2005, at A18.

%21d. at A18.
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if not controlled by, the Maoists, uses a more tyearoercive approach in its recruitment, using
intimidation tactics to force students into joinitigir ranks and silencing their opponeiifs.

On the basis of these recruitment tactics, the isdachave enlisted several hundred
children into their rank3? most of whom range from age 15 to 18 year§*didalthough a small
number of children under 15 and as young as tersyeae also been recruit&d. Once children
are brought into the movement, they are eitheraegal in frontline combat cohorts, tasked with
carrying arms and supplies, or become part of the-combat support staff as cooks and
porters**® Children have also been used as spies and infermfthough the majority of child
soldiers do not engage in direct combat, many ahildeceive military training’® Inevitably,
some children go on to fight as guerillas or sérnveombat role§>® NGOs report that Maoists
have used children as young as ten as armed sentriSome sources even indicate that children
have been used as human shiétés.

A statement published on the Maoists’ official wiebsn August of 2003 approvingly
observed: “the increasing participation of womerhia People’s War has had another bonanza . .
. [namely] the drawing of children into the procesfswar and their politicization®®® On
February 23, 2004, a leading member of the ANNISWIRImed that the Maoists were
committed to raising a 50,000-strong child militiaorder counteract a developing shortage of
soldiers due to civilians’ increasing reluctancégodrawn into the conflict?

VI.  NTERNATIONAL HUMAN RIGHTS OBLIGATIONS

In the face of a spiraling human rights crisis iepldl, international human rights NGOs
have issued numerous recommendations addresskd tmvernment of Nepal, the CPN-Maoist
leadership, and the international community to olsand uphold international human rights and
humanitarian law>®> These recommendations must be heeded by alepadithe conflict. In
addition, it is imperative that the Nepalese goment fulfill its obligations to end caste-based
discrimination. The CPN-Maoist must also undertekeespect applicable international standards
regarding protection of Dalit human rights. Meayfin and lasting reform cannot be sustained in
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the absence of the rule of law and real democraiiernance. The Nepalese government must
also move quickly to restore all fundamental rigfesmally suspended under the state of
emergency.

Nepal's Obligations to End Caste-Based Discriminatin

The caste-based abuses documented in this reporinaviolation of a number of
international human rights treaties to which Nédpa party. Nepal acceded to the International
Covenant on Civil and Political Rights (ICCPR) andhe International Covenant on Economic,
Social and Cultural Rights (ICESCR) in 1991.As a result, Nepal is bound by ICCPR’s
provisions guaranteeing civil and political righftr all individuals “within its territory and
subject to its jurisdiction . . . , without distlian of any kind, such as race, colour, sex, laggua
religion, political or other opinion, national oodal origin, property, birth or other status!”
Nepal is also bound by the ICESCR'’s provision gass@ing economic, social and cultural rights
“without discrimination of any kind®® As a signatory to the International Convention be t
Elimination of all Forms of Racial DiscriminatiofQERD)* Nepal is additionally obligated to
eliminate caste- and other descent-based discrilmmaAs a signatory to the Convention on the
Elimination of All Forms of Discrimination Againdomen (CEDAW), Nepal is obligated to
pursue a “policy of eliminating discrimination agsi women.*®

Since 1987 the U.N. Committee on the EliminatiofRatial Discrimination (CERD) has
continuously expressed concern over caste-basedmiisation in Nepal and has pressed the
government for information on measures taken toniahkte de jure and de facto caste
discrimination in the Stat8® In its most recent concluding observations, CE€¥pressed its
concern over “de facto caste-based discrimination the culture of impunity that apparently
permeates the higher strata of a hierarchical ksgistem,**? and recommended that Nepal
eliminate all forms of segregation and social esidn based on cast&. In its consideration of

3% OFFICE OF THEU.N. HIGH COMM. FORHUM. RTS., STATUS OF RATIFICATION OF THEPRINCIPAL
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Nepal’s initial report, the Committee on the Elimiion of All Forms of Discrimination Against
Women (CEDAW) condemned discrimination based ortecatatus as a traditional practice
harmful to women and girf§ CEDAW urged the government to work together wdttil
society to implement policies and programs to elaé discriminatory cultural attitudes directed
towards women and girf§> Despite pressure to act from both CERD and CEDAMpal has
yet to demonstrate a substantive commitment toftingi and bettering the lives of Dalits
throughout the country.

Though Nepal has made caste discrimination undatistiaf® and punishable by
various laws®’ these laws are rarely enforced. The adoptiorhef 1997 Compensation for
Torture Act, the adoption of Decision of 17 July0OR0Oon the emancipation of bonded laborers,
and the adoption of the Ninth Plan, whiofier alia seeks to eradicate racial discrimination
against disadvantaged grouf$are all positive steps towards eliminatieg jurediscrimination.
Still, and as detailed throughout this repdd,factodiscrimination remains the order of the day.

In its 2003 report to CERD, Nepal referred to emgptlegal measures to combat
discrimination, including the enactment of the 1998jal Aid Act, which, according to the
government, seeks to “enforce the principle of&tdiligation to improve access to justice to the
economically underprivileged and other disadvardag@ups like Dalit, women and other ethnic
groups;” and the enactment of the Local Self-Goaroe Act of 1999, which seeks to enhance
the representation of ethnic communities, indigengioups, and “downtrodden people” in local
government institution¥® In addition, the government claimed that it isorfumitted to
implementing special socio-economic measures téegehthe objective of social equality and
development enshrined in the various legal measareks instruments with the means and
resources at its disposal® Specifically, the government pointed to the dighment of a
National Committee for the Upliftment of the Deed, Oppressed and Dalit Commuriityln
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Submitted by States Parties Under Article 9 of the Conmen8ixteenth Periodic Reports of States Parties
due in 2002, Addendum: Nepal, at 5, U.N. Doc. CERD/2/48d.2 (2003).

371 United Nations, Committee on the Elimination of Raciakbisination, Consideration of Reports
Submitted by States Parties Under Article 9 of the Conmen8ixteenth Periodic Reports of States Parties
due in 2002, Addendum: Nepal, at 24, U.N. Doc. CEREBZ/IAdd.2 (2003) (noting that the National
Committee is undertaking various activities related to reseadstocacy, income-generation, literacy,
scholarships, capacity-building, and legal awarend®s).sedJNITED NATIONS, ECONOMIC AND SOCIAL
CounciL, COMMISSION ONHUMAN RIGHTS, STATEMENT SUBMITTED BY THE ASIAN LEGAL RESOURCE
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its 2003 report to CERD the government also annedribat it was preparing a draft bill on
“Upliftment and Protection of [the] Dalit Communityhat incorporated the recommendations of
Dalit and human rights NGGO% At this writing, however, no progress had beerdenan the
bill.

In a March 2005 statement to the'&®ession of the U.N. Commission on Human Rights,
Ambassador Gyan Chandra Achraya of Nepal noted thatecognition of the prevalence of
racism and xenophobia, effective implementationthef Durban Declaration and Programme of
Action is a priority for Nepalese governméft. Through his statement, Nepalese government
once again pointed to legal and statutory instrumenat have been enacted to protect and
promote the rights of Nepal's citizens, such as ltbgal Aid Act, 1998 and the Local Self-
Governance Act, 19989 Commentators, however, note that the Legal Aid Was not been
implemented in all spheres and does not speak lits& beneficiaries of the AEE Moreover,
the Local Self-Governance Act only mentions the mairepresentation of Dalits in the councils
of local governance mechanisms and does not marsidistantive participation of minority

groups3’®

A Slow Pace of Progress

A growing and politically-unaligned Dalit NGO movemt has begun to take root in
Nepal. The movement's efforts have resulted iméased attention to the plight of Dalits by the
government and political parties. In March 2082 government formed the National Dalit
Commission and the National Women’s Commissionweéier, two years later, in March 2004,
both Commissions’ terms came to an end and wereemswed’’ Although a new National

CENTRE ONITEM SIX OF THE PROVISIONAL AGENDA OF THESIXTIETH SESSION RACISM, RACIAL
DISCRIMINATION, XENOPHOBIA ANDALL FORMS OFDISCRIMINATION, 12, U.N. Doc. E/CN.4/2004/NGO/26
(2004) (“In its alternative report to the sixteenth pedadport of Nepal to the Committee on the
Elimination of Racial Discrimination, the Asian Legal Resgu€entre has pointed out that although a
number of institutions exist ostensibly to address daased discrimination there, none of them are
effective or independent. Among these, the National Comenitir the Upliftment of the Depressed, the
Oppressed and Dalit Community has been a complete failusea lody consisting of political appointees
whose sole purpose seems to be to silence opposition towemgent within the Dalit community.”).
372 United Nations, Committee on the Elimination of RacialcBimination, Consideration of Reports
Submitted by States Parties Under Article 9 of the Conmen8ixteenth Periodic Reports of States Parties
due in 2002, Addendum: Nepal, U.N. Doc. CERD/C/452/2d&003).
37 Ambassador Gyan Chandra Acharya of Nepal, Statement tot8e64ion of the Human Rights
Commission under Agenda Item Six: Racism, Racial Discation, Xenophobia and all forms of Racial
Discrimination (Mar. 21, 2005) (transcript on file withe author). The Durban Declaration and
Programme of Action came out of the World Conference agaatssiR, Racial Discrimination,
Xenophobia and Related Intolerance, 20BEport of the World Conference against Racism, Racial
Discrimination, Xenophobia, and Related Intolerance, 81 August — 8 September 200IN. Doc.
A/CONF.189/12 (2002).
374 Ambassador Gyan Chandra Acharya of Nepal, Statement to%ft&e§gion of the Human Rights
Commission under Agenda Item Six: Racism, Racial Discation, Xenophobia and all forms of Racial
Discrimination (Mar. 21, 2005) (transcript on file withe author).
375 Tek Tamraka, President of Dalits, Development and Law (NePathments to the Statement by
Ambassador Gyan Chandra Achraya of Nepal to tfeSg%sion of the Human Rights Commission (Mar.
37%, 2005) (transcript on file with author).

Id.
377 Anita Pariyar National Dalit Commission DismissedIANAV ASTITWA, Mar. 11, 2004available at
http://www.ahrchk.net/ma/mainfile.php/0206/79/.



Center for Human Rights and Global Justice 47

Dalit Commission was formed in January 2005, théddal Women’s Commission has yet to be
reconstituted’®

On December 31, 2004, leaders of 13 political parin Nepal came together and signed
a “White Paper for Elimination of UntouchabilityThe document proclaims 2005 as the “Year of
Elimination of Untouchability” and 2005-2015 as tHeecade of Elimination of Caste Based
Untouchability."The White Paper further declares that all membdfigjials or volunteers of the
respective parties are obliged to take action agaiire practice of untouchability and other forms
of caste-based discriminatiof’

The judiciary too has made some effort to addrlesrights of Dalits. As recently as
April 21, 2005, the Supreme Court of Nepal diredteel government to enact relevant laws that
would address problems faced by Dalits in accordamgth Article 11(4) of Nepal's

Constitution®®°

Despite these positive steps, the practice of whability remains rampant and violence
against Dalit continues with impunity. The goveemhitself acknowledges that “[d]espite the
numerous efforts by the Government to eliminatecrdisinations and to provide equitable
participation, discrimination still persists in N#pse society. The representation of the
underprivileged communities in decision-making lesdis not adequate®' CERD too has
expressed concern over the existence of “segregeasédiential areas for Dalits, social exclusion
of inter-caste couples, restriction to certain &/pé employment, and denial of access to public
spaces, places of worship and public sources d fomd water, as well as at allegations that
public funds were used for the construction of sefgawater taps for Dalits®®* CERD also
noted with concern allegations of ill-treatment aiméffective protection of Dalits by law
enforcement officials, especially the poli&&.

CERD'’s concerns echo statements made by humars rigganizations in their shadow
reports to CERD and in other forums, and suppatadsertions that Nepal’'s government has by
and large failed to live up to its obligations und&ernational human rights law towards the
Dalit communities.

378 Center for Human Rights and Global Justice communicatitnkéthmandu-based expert on caste
discrimination [name withheld] (July 2005).

37 White Paper for Elimination of Untouchability, 2004 @®mmon Signature of the Political Leaders of
the Major Political Parties (Dec. 31, 200dyailable athttp://www.idsn.org/WhitePaper.doc.

303C Directs Govt to Enact Laws on Untouchahiliiye RISING NEPAL, Apr. 21, 2005available at
http://www.gorkhapatra.org.np/pageloader.php?file=20022/topstories/main7See alsdext of Article
11(3),supranote 366.

31 United Nations, Committee on the Elimination of RacialcBimination, Consideration of Reports
Submitted by States Parties Under Article 9 of the Conmen8ixteenth Periodic Reports of States Parties
due in 2002, Addendum: Nepal, U.N. Doc. CERD/C/452/2d&2003).

382 United Nations, Committee on the Elimination of Raciakbisination, Consideration of Reports
Submitted by States Parties Under Article 9 of the Conmen8ixteenth Periodic Reports of States Parties
due in 2002, Addendum: Nepal, U.N. Doc. CERD/C/452/2d&2003).

383 United Nations, Committee on the Elimination of Raciakbisination, Consideration of Reports
Submitted by States Parties Under Article 9 of the Conmen8ixteenth Periodic Reports of States Parties
due in 2002, Addendum: Nepal, U.N. Doc. CERD/C/452/2d@003).
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VIl. R ECOMMENDATIONS

Caste-based discrimination and violence is notumigp Nepaf®* As the global nature
of caste discrimination is increasingly recogniziaé, international community has become more
explicit about States’ obligations to protect amedwse equality for “lower-caste” communities.
Often these obligations are couched within the icubf eliminating all forms of “work and
descent based discrimination.” Using this formiolat the U.N. Sub-Commission on the
Promotion and Protection of Human Rights passessalution in August 2000 reaffirming that
discrimination based on work and descent is predtbinder international human rights 3.

In his 2001 report commissioned by that same résolu Sub-Commission expert R.K.W.
Goonesekere underscored that caste systems areeritijfeeconomic and social in their
consequences and represent a deeply oppressive fbrnwork and descent based

discrimination®®

In 2002, CERD passed General Recommendation XXIXCBRD, which explicitly
includes caste based systems within discriminabased on desceff. In 2004, the Sub-
Commission appointed two Rapporteurs to undertakedmprehensive study on discrimination
based on work and descent.” The Rapporteurs asked with: determining the impact that the
practices and policies of governments, local aitilesy private sector entities, schools, religious
institutions and the media have had on discrimimatiased on work and descent; obtaining
information on existing measures taken by goverrnserational human rights groups, the U.N.
and NGOs to combat discrimination based on work @egtent; and drafting a set of principles
or guidelines setting forth the measures necedeaffectively eliminate discrimination based on
work and descent. The appointment of the Rapparteas approved by the U.N. Commission
on Human Rights at its 8Bession in April 2008%

These international legal developments underlinatvid clear from the situation on the
ground: without a sustained commitment to addrgssaste discrimination as both a root cause
and insidious consequence of the insurgency, thdlicowill remain unresolved. For this

34 See generallyCASTE DISCRIMINATION, supranote 5.

385 SeeDiscrimination Based on Work and DesgeBub-Comm. on Promotion & Protection of Hum. Rts.
Res. 2000/4, 52d Sess., U.N. Doc. E/CN.4/SUB.2/RE®/20(2000).See alsq CASTE DISCRIMINATION,
supranote 5.

38¢ prevention of Discrimination and Protection of Indigen®eoples and Minorities: Working Paper by
Mr. Rajendra Kalidas Wimala Gooneskere on the Topic afridisnation Based on Work and Descent,
Submitted Pursuant to Sub-Commission Resolution 2080b-Comm. on Promotion & Protection of
Hum. Rts., 53d Sess., U.N. Doc. E/CN.4/Sub.2/200@2061) (indicating that “Discrimination based on
work and descent is a long-standing practice in many socikt@msghout the world and affects a large
portion of the world’s population. Discrimination bassddescent manifests itself most notably in caste-
(or tribe-) based distinctions. These distinctions, detexdhby birth, result in serious violations across the
full spectrum of civil, cultural, economic, political and sadeights” and providing numerous examples of
such violations)

387 “The Committee on the Elimination of Racial Discrimination [§trongly reaffirmingthat
discrimination based on "descent” includes discrimination agaiembers of communities based on forms
of social stratification such as caste and analogous systangedfed status which nullify or impair their
equal enjoyment of human rightsGeneral Recommendation No. XXIX, Article 1, Paragraphthe
Convention (DescentCommittee on the Elimination of Racial Discriminatiohs6Sess. (2002).

3% Discrimination Based on Work and Desgeduib-Comm. on Promotion & Protection of Hum. Rts. Res.
2004/17, 56th Sess., U.N. Doc. E/CN.4/Sub.2/2004/2084) (reaffirming Resolution 2000/4 and
appointing two Special Rapporteurs to prepare “a compraleessidy on discrimination based on work
and descent”approved byJ.N. Comm. on Hum. Rts., 855ess. (2005).
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reason, attention must be paid to the recommendativade by CERD, CEDAW and the Sub-
Commission, and to the commitments made duringltiernational Consultation on Caste-
Based Discriminationwhich was held in Kathmandu from November 29 -eddaber 1, 2004.
The Kathmandu Consultation brought together a nunabeactors from around the world to
explore measures to promote implementation of esleviaws, regulations, policies and
recommendations to end caste-based discriminatiom &ey human rights responsibility of
governments, civil society, and the internatiormhomunity. Participants included: Dalit human
rights defenders from several South Asian countriegresentatives of communities suffering
similar forms of discrimination (such as the Bunadim of Japan); U.N. human rights experts;
representatives of U.N., bilateral, and multilateagencies; Nepalese NGOs and government
officials; and private sector representativés.

The armed conflict in Nepal was “at the forefrorft apnsideration throughout the
Consultation,” with participants acknowledging tHeaste discrimination is both a cause and a
consequence of the civil war, with Dalits being tmary victims.*®® As one participant
surmised, “[rlesolving the conflict is a preconditi for poverty reduction in Nepal, and
addressing exclusion is a key conflict reducticionity.” ***

The Consultation culminated in the adoption of tathmandu Dalit Declaration
attached to this report as appendix A. The Dettaraprovides a comprehensive set of
recommendations for governments, national humantgigstitutions, U.N. agencies and human
rights mechanisms, NGOs, international donors,riatiional financial institutions, and the
private sector, to work toward the goal of elimingtcaste-based discrimination in Nepal and
other caste-affected countries throughout the woilthe Center for Human Rights and Global
Justice urges the government of Nepal and thenatiemal community to implement these
recommendations.

389 |NTERNATIONAL DALIT SOLIDARITY NETWORK & THE DALIT NGO FEDERATION OFNEPAL, REPORT OF
THE INTERNATIONAL CONSULTATION ON CASTE-BASED DISCRIMINATION, ESTABLISHING DALIT RIGHTS IN
THE CONTEMPORARYWORLD: THE ROLE OFGOVERNMENTS, THE UNITED NATIONS AND THE PRIVATE
SECTOR8 (2005). The full report of the Consultation is aaflé at http://www.idsn.org/ICCBD.html.

3014, at 8.
391 g
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Appendix A

KATHMANDU DALIT DECLARATION

INTERNATIONAL CONSULTATION ON CASTE-BASED DISCRIMIMTION

Establishing Dalit Rights in the Contemporary World

the Role of Governments, the United Nations andPifinate Sector
November 29 — December 1 2004

Kathmandu, Nepal

The Participants to the International ConsultatorCaste-Based Discrimination:

RECOGNIZING that caste discriminatibaffects, in its most severe forms, at least 26[liani
people worldwide and is particularly acute in Solifiia, Africa, and Japan,

RECALLING the terms of the Universal Declaration Wiman Rights according to which all

human beings are born free and equal in dignity rkglats and are entitled to the rights and
freedoms therein without distinction of any kindgluding race, colour, sex, language, religion,
social origin, birth or other status,

RECALLING the terms of the Vienna Declaration antbgtamme of Action of the World
Conference on Human Rights according to which thes duty of States, regardless of political,
economic and cultural system, to promote and ptotdic human rights and fundamental
freedoms,

RECALLING the condemnation of discrimination agaipsrsons of Asian and African descent
and indigenous and other forms of descent in théb&u Declaration and Programme of Action
of the World Conference against Racism, Racial Misoation, Xenophobia and Related
Intolerance,

RECALLING also General Recommendation XXIX on degdeased discrimination of the
Committee on the Elimination of Racial Discrimiratj

RECOGNIZING the relevance of the Discrimination ({E@oyment and Occupation) Convention,
1958 and its accompanying Recommendation (No. fotDalit? Human Rights,

HIGHLIGHTING the reinforcing relationship betweenoverty, landlessness, and caste
discrimination,

AFFIRMING the need for the full implementation dfet Millennium Development Goals as key
mechanisms for the elimination of extreme poventy dhe fulfilment of other rights-based
human needs.

! The term “caste discrimination” as used in the Declaratsomeant to cover discrimination based on
work and descent and analogous forms of discrimination.

2 The term “Dalit”, as used in this Declaration, is meant to epess Dalits, outcasts and other
communities discriminated against on the basis of work eadetht.
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FULLY SUPPORTING Resolution 2004/17 of the U.N. Shbmmission on the Promotion and
Protection of Human Rights to appoint two Rappadewith the task of preparing a
comprehensive study on discrimination based on aarkdescent,

SUPPORTING also the U.N. Sub-Commission Norms @nRlesponsibilities of Transnational
Corporations and Other Business Enterprises witlaeREto Human Rights,

CONSCIOUS OF the difficulties faced by Nepal’'s Bmlvho represent a significant sector of
Nepal's population and economy, and who are beaglt in the crossfire of the conflict being
waged in the country,

RECOMMEND that concerned governments, internaticarad national human rights bodies,
U.N. and aid agencies, the European Union, donontcigs, international financial institutions,
the private sector, and non-governmental orgawisstadopt the following measures:

1. To Governments in Caste-Affected Countries:

CONCERNED GOVERNMENTS MUST ACT TO UPHOLD THEIR CONBUTIONAL
PRINCIPLES AND INTERNATIONAL TREATY OBLIGATIONS

AND WORK TOWARD THE FULL ENJOYMENT OF RIGHTS BY ALLCITIZENS,
REGARDLESS OF CASTE OR DESCENT.

In particular, we call on concerned governments to:
Constitutional, Legislative and Judicial Measures

1. Ensure that all necessary constitutional, lafig@ and administrative measures, including

appropriate forms of affirmative action and puldigucation programs, are in place to prevent,

prohibit and redress caste-based discriminatioml #vat such measures are respected and
implemented by all state authorities at all levels.

2. Establish a program and timetable to enforceath@ition of “untouchability”, segregation,
manual scavenging and similar practices. In bothlipuand private sectors, Dalits and other
outcaste communities should have full access tol@mpent opportunities; agricultural land;
credit; adequate housing; health; and common ptppesources, such as forest and water
resources. Similar programs should also be esheduliso counter existing cultural exclusion and
social discrimination, such as the separation dit Bhildren in schools and the social exclusion
of inter-caste couples. National surveys shouldctweducted on a regular basis to assess the
effectiveness of such programs.

3. Ensure that, where they exist, national humahtsi institutions, women’s commissions,
minority commissions and Dalit commissions caniadependently and effectively in protecting
the interests of all people affected by caste thsoation by providing adequate financial,
statutory and personnel support. Establish suditiutiens in caste-affected countries where they
do not already exist.

4. Take special measures to guarantee that memobddslit and other outcaste communities
enjoy the rights to vote, stand for election andehaue representation in government and
legislative bodies, revenue administration, thagegland the judiciary. Dalit women should be
proportionally represented.
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5. Ensure greater participation by Dalits in cadministration. Priority should be given to the
administration of justice, particularly in key iftgtions such as the police and the judiciary.

6. End the culture of impunity for atrocities agdiDalits through strict enforcement of relevant
penal codes and legislation. Prosecute and condlemse responsible for incidents of caste-based
discrimination, segregation, exploitation and viale.

7. Monitor and publicize the extent to which exigtiaws and rulings to end caste discrimination,
including untouchability, have been implemented.

8. Repeal national security and anti-terrorism |éwat are contrary to the due process norms of
international law. Ensure that anti-terrorism measwlo not discriminate against anyone on any
ground, including caste, and are not used agaimsiah rights defenders, including Dalit rights
activists.

9. Uphold human rights obligations, even in theefa€ national security concerns. In particular,
cease diversion of state resources away from sacidldevelopment programs for vulnerable
communities.

10. Ensure that Dalit human rights defenders ale &b carry out their mandates effectively
without any illegal or arbitrary interference otimidation by the government or other forces in
society.

11. Take the necessary steps to secure equal arcdiss justice system for all members of
descent-based communities, including by providiegal aid, facilitating of group claims and
encouraging non-governmental organisations to deifedividual and peoples’ rights.

12. Reform criminal justice systems to ensure Dalits at the local level have an independent
complaints mechanism freely available to them isesaof police torture, other abuses or general
failures to uphold justice.

13. Implement the recommendations of national HRitutions and other relevant national
commissions on measures to eliminate caste-basedndination.

Gender Equity and Violence against Women

14. Take adequate measures to address abuseslpartic Dalit women and girls who suffer
multiple discrimination on the basis of caste, slasd gender. Ensure the representation of Dalit
women in relevant institutions referenced in thiec@ration and evolve a comprehensive
development policy focused on Dalit women as aigpeategory.

15. Take action to eradicate trafficking, forcedl aitual prostitution of Dalit girls and women;
take measures to address sexual exploitation ameé st violence, including early marriage and
sexual violence in marriage, against Dalit womedh ginls.

16. Amend discriminatory laws regarding birth andrriage registration, and citizenship laws
that confer citizenship to children solely on tlasis of their father’s identity.
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Media and Public Awareness

17. Take special affirmative measures to promote cepresentation in the mass media of
members of Dalits and other disadvantaged gronpkjding women.

18. Carry out sensitisation campaigns and awaraaessg programs with media
representatives.

19. Liaise with media outlets to profile and puldé&abuses faced by caste-affected communities,
including acts of violence, discriminatory socialdacustomary practices and exploitation of
labour.

Policy Reform and Access to Land, Education, Healthousing and Common Resources

20. Enact land reform legislation that includesdlatistribution clauses to counter the pervasive
landlessness of Dalits, a majority of whom are deat on agriculture for their livelinood.

21. Amend and enforce existing land reform legistato prevent land alienation and ensure
development of land belonging to Dalits throughpamother things, greater access to credit and
markets.

22. Introduce measures to combat homelessness iscirdgnation in tenancy, particularly in
urban areas.

23. With the involvement of and input from civil@ety organisations, launch nationwide public

awareness campaigns regarding legal prohibitionscaste discrimination. These campaigns
should explain in simple terms what actions arellggprohibited and what recourse is available

to victims of such discrimination and abuse. Enlis# support of civil society groups in such

campaigns. Ensure removal of prejudicial conteoinftextbooks and other teaching resources
and methodologies.

24. Enlist the support of school teachers, sociakers, law enforcement officials, government
employees, the private sector and other relevatdracto undertake active training and
sensitization programs against caste discriminatiociude a social justice education component
in the curricula from primary to tertiary levels agll as in all teacher training programs.
Implement the U.N.’s World Program on Human RigBtiucation in primary and secondary
schools with a particular focus on caste discririima

25. Ensure the inclusion of all Dalit children ired, full-time formal quality education from
primary level until the completion of elementarwdé All working and other out-of-school
children up to 15 years of age, including Dalitldten, should have the right and opportunities to
enter and finish a formal elementary educationughothe provision of transitional educational
support such as bridging classes and courses.

26. Introduce mid-day meal schemes in all publitosts and ensure non-discriminatory access.
Where meal schemes exist, ensure that Dalit clhldre not denied access to these meals and
that Dalit cooks are employed by the schools inpitegparation of the meals.

27. Ensure greater participation by Dalits and othatcaste communities in educational
institutions after finishing elementary education.
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28. Introduce social justice and human rights etioica including principles of non-
discrimination, in public schools

Employment

29. Enact equality laws that prohibit public and/are employer discrimination on the basis of
caste. Require affirmative action programmes in plublic and private sector and set up
appropriate monitoring and reporting systems.

30. Take necessary steps to remove the customastramts on leaving traditional caste-based
occupations and promote more gainful alternativepleyment opportunities for Dalits. Increase

access to finance and marketing to enable Dal$etap enterprises. Improve functional literacy,
for Dalit women and girls in particular, so they ynangage in both skilled labour and

entrepreneurship.

31. Enact and enforce legislation guaranteeing rdewerk, a living wage, labour rights, and
access to land for Dalits and other exploited opregsed communities, particularly in the
informal economy

Development Planning and Implementation

32. Ensure that government programs are designedoisultation with Dalits and other
marginalized communities at both the state and rakrgovernment levels. In particular,
infrastructure projects in the areas of water aamitation, irrigation, rural roads and electricity
should actively involve Dalit community memberssttsure access to basic services.

33. Pay particular attention to the needs of Calidl other outcaste communities in the devising
and implementation of strategies nd plans to aehithe Millennium Development Goals
(MDGs). To this end, disaggregate the data on pssmachieved on each and every MDG for
Dalits.

34. Include Dalit groups and other civil societpgps in discussions on priorities for engagement
with the World Bank and Asian Development Bank.

35. Allocate adequate funding for programs for sleeio-economic and educational support of
communities that have faced discrimination on thsi$ of caste or descent. Actively involve
caste-affected communities in the formulation armhitoring of these programs.

International

36. Strongly support initiatives to promote and amte the fight against caste discrimination in
all relevant United Nations and related fora, idahg U.N. human rights bodies, the International
Labour Organisation (ILO), the United Nations Deghent Programme (UNDP), the United
Nations Fund for Women (UNIFEM), the United Natid@kildren’'s Fund (UNICEF), the World
Bank, the Asian Development Bank and the Internaliddonetary Fund.

37. Support efforts at the 61st session of the @dMmission on Human Rights in 2005 to adopt
the draft decision contained in resolution 200481 the Sub-Commission on the Promotion and
Protection of Human Rights to appoint two Rappodewith the task of preparing a
comprehensive study on discrimination based on vesr# descent. Cooperate fully with the
appointed Rapporteurs.
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38. Ratify (or accede to) and fully implement psions of the U.N. International Convention on
the Elimination of All Forms of Racial Discriminati (ICERD). Make a declaration under

Article 14 of the Convention recognizing the juiidobn of the Committee on the Elimination of

Racial Discrimination (CERD) over individual andogp complaints regarding violations of any
rights under the Convention committed by a Stateyp&nsure timely submission of state reports
to the Committee.

39. Implement without delay recommendations coetiim CERD’s General Recommendation
XXIX on descent-based discrimination, includingsbmn the administration of justice, civil and
political rights, economic and social rights, thght to education, and the dissemination of hate
speech. Duly implement recommendations on descent-basedridiination addressed to
governments by CERD following consideration of etaéports due under the Convention.
Include in periodic reports all followup measuresken to implement CERD’s General
Recommendation XXIX.

40. Promote the call for the appointment of a SdRapporteur on Caste Discrimination by the
U.N. Commission on Human Rights. Extend invitatitmsind cooperate with all relevant Special
Rapporteurs to investigate caste-based abusesispecheir respective mandates.

41. Ratify and implement the provisions of the ins&ional Covenant on Civil and Political

Rights (including its Optional Protocol), the Imational Covenant on Economic, Social and
Cultural Rights (ICESCR), the U.N. Convention agéaifiorture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (including itsi@mal Protocol), the Convention on the
Elimination of All Forms of Discrimination Againd/omen (including its Optional Protocol),

and the Convention on the Rights of the Child. Gate fully with the treaty bodies set up to
monitor these covenants and conventions.

42. Review and make effective time-bound actiompldor the implementation of all ILO
Conventions and domestic laws pertaining to lalsmints, bonded and child labour, and manual
scavenging.

2. To National Human Rights Institutions and OtherNational Commissions

43. Ensure affected community representation, dioywomen, in the membership and staff of
national human rights institutions, women’s comioigs, minority commissions, and Dalit
commissions. Where relevant, establish state-lebelnches for these institutions and
commissions.

44, Create a core group of NGOs to assist in thanugsions’” work and ensure Dalit NGO
representation in this group.

45. Ensure that the Asia Pacific Forum of Natiokliman Rights Institutions (APFNHRI)
discusses specific strategies to fight caste digndtion. The NGO Forum of the APFNHRI
should include representation from caste-affectedrounities.

% See Appendix B.
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3. To U.N. Human Rights Bodies

46. Take every opportunity to raise the issue dtecaand descent-based discrimination with
relevant governments and encourage enactment gridnrantation of laws against the violations
of human rights of members of Dalit communitiescliling laws prohibiting manual
scavenging, bonded labour, caste-based violencethed abusive practices.

Commission on Human Rights and its Special Proceésir

47. The Commission on Human Rights should adoptlith& decision contained in the resolution
2004/17 of the Sub-Commission on the Promotion Rratection of Human Rights to appoint
two Rapporteurs with the task of preparing a coimgnsive study on discrimination based on
work and descent, and call upon States to extdmere¢ssary cooperation to the Rapporteurs.

48. The Special Rapporteur on Contemporary Forni&agism should continue to raise the issue
of caste discrimination in their reports, make #Ecrecommendations to concerned
governments, and continue to request governmeitations for official visits to the respective
countries.

49. All relevant Special Rapporteurs should paytipaar attention to the plight of Dalits in a
manner relevant to their respective mandates.

50. The Commission on Human Rights should appoinSpecial Rapporteur on Caste
Discrimination and declare in a resolution thattedmsed discrimination is prohibited by
international law, and call upon all concerned &tato the take necessary measures for its
elimination.

51. Support the U.N. Norms on the ResponsibilibésTransnational Corporations and Other
Business Enterprises with Regard to Human Right$ promote its development into an
international instrument that is binding on companin order to ensure, within their sphere of
influence, their accountability and liability witegard to the realisation of human rights.

Sub-Commission on the Promotion and Protection ofifdan Rights

52. The Sub-Commission’s prospective Rapporteurdiggrimination based on work and descent
should be provided with all the necessary suppod eesources required to carry out their
mandate.

53. Subject to confirmation of the Rapporteurs’ oete by the Commission on Human Rights,
priority should be given to the formulation of thequested Principles and Guidelines for the
Elimination of Discrimination Based on Work and best.

Human Rights Treaty Monitoring Bodies

54. Treaty monitoring bodies - in particular the n@oittee on the Elimination of Racial

Discrimination, the Committee on the Rights of ®leild, the Committee on Economic, Social
and Cultural Rights, the Committee on the Elimimatbf Discrimination Against Women, the

Human Rights Committee, and the Committee AgainstuFe - should pay particular attention to
human rights violations against Dalits when examinithe periodic reports of concerned
countries, and should take into account the recami@®ns contained in this Declaration when
formulating their Concluding Observations, Commemd Recommendations.
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4. To the United Nations and its Specialized Ageres

55. The Secretary-General of the United NationsthrdJnited Nations High Commissioner for
Human Rights should help ensure that all U.N. agsneorking in caste-affected countries pay
particular attention to the issue of caste violesog discrimination.

56. Assess the impact of existing programs in eaffexted countries with regard to caste
discrimination. Develop social, economic, educaloland health programs and strategies
designed to curb abuse and encourage accountability

57. All U.N. agencies should build partnerships hwiDalit organisations and establish
consultative mechanisms to seek Dalit NGO inpub imtoject design and evaluation. All U.N.
agencies should incorporate an analysis of castepioverty reduction strategies and ensure that
all data is disaggregated on the basis of castgander.

58. In its programs on HIV/AIDS, the UNDP shouldsere that Dalit children are not
discriminated against in their access to health addcation. UNDP Annual Development
Reports should include caste disaggregated dataraadgses on patterns of discrimination.

59. All U.N. agencies should implement affirmatizetion measures in order to proportionately
employ Dalits, including women, in all developmaeuwtivities.

60. In its forthcoming Global Report on non-disdniation as one the four fundamental labour
rights, the ILO should conduct a thorough analydfighe impact of caste discrimination on
labour. The report should include a specific pldnaotion to address and eradicate caste
discrimination in the labour force, forced and beddabour, and child labour, including a gender
analysis. The ILO should work closely with its sigdartners to eradicate caste discrimination at
the national level.

61. Undertake assessments of UN recruitment p@liay practice in relevant country offices to
ensure non-discrimination of Dalits and other eadtected and marginalised groups.

5. To Bilateral Aid Agencies

62. Promote the inclusion of marginalized groupshsas Dalits into the consultation and design
of programs.

63. Provide political and financial support for grams of the United Nations and regional bodies
to assist countries seeking to eradicate casteimisation.

64. Provide assistance for Dalit groups at the canity level to participate in the planning of
infrastructure and other government programs torensqual access by Dalits.

65. Take every opportunity to raise the issue stediscrimination with caste-affected country
officials, and encourage enactment and implememtatif relevant laws against caste-based
abuses.

66. Support civil society initiatives, includingade led by Dalit organisations, that seek to
eliminate caste-based discrimination.
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67. Implement affirmative action measures in orteproportionately employ Dalits, including
women, in all development activities.

6. To the European Union (Member States, the Courgcithe Commission and the
Parliament)

68. Open up political and human rights dialogue hwitaste-affected countries on caste
discrimination and ensure the effectiveness of EumBn Rights policy in this respect by
ensuring that the issue forms a central part ofi$tmial-level dialogues.

69. Ensure that caste-discrimination and its comseces are effectively analyzed and included in
EU country strategy papers, reports, recommendgtioasolutions, mid-term reviews and
communications on affected countries.

70. Ensure that EU development programmes in &tecbuntries are designed to assist national
Governments to counter existing inequalities aretHigally eradicate caste discrimination, and
monitor the results.

71. The EU must promote and support initiativesadlllress caste-based discrimination in all
relevant United Nations fora, including the adoptiof the U.N. Sub-Commission’s resolution
2004/17 by the U.N. Commission on Human Rightstafarthcoming session in March/April
2005.

72. Include references to and recommendationshetimination of caste-based discrimination
in all relevant EU statements, resolutions, workjpapers, declarations and programs of action
pertaining to relevant agenda items in the Unitedidthis Commission on Human Rights, the
General Assembly’s Third Committee, and in thedellup to the World Conference against
Racism, Racial Discrimination, Xenophobia and Reldntolerance.

73. As part of its policies on corporate sociapmssibility, encourage and provide incentives for
private companies with EU origin operating in ceafiected countries to adopt and implement
the Ambedkar Principles.

74. Assess the impact of trade, investment relatiand cooperation programs between EU and
caste-affected countries on those suffering fromsteca discrimination. Formulate
recommendations to make these programmes non-éeti@afmand more beneficial to Dalits.

7. To Donor Countries

75. Fulfl commitments made under Millennium Devmitent Goal 8 to build a global
partnership for development. Specifically work wittational governments to address the
elimination of caste discrimination as pivotal ke tachievement of the MDGs 1 to 7 in caste-
affected countries and undertake regular reporting.

76. Fulfil the human rights obligations of interioatl cooperation as found in the Universal
Declaration of Human Rights, the U.N. Charter ahd tCESCR, toward the promotion of
economic, social and cultural rights in developed aeveloping countries. In this regard,

* The Ambedkar Principles: Employment Principles to Asgiseign Investors to Address Caste
Discrimination in South Asia, are attached as Appendix A.
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provide financial support to the U.N. World ProgramHuman Rights Education in primary and
secondary schools and promote inclusion of castidiination in the curricula.

77. Be mindful that the obligation of States totpod economic, social and cultural rights extend
also to their participation in international orgsations, where they act collectively, such as the
World Trade Organisation and international finahaiatitutions. It is particularly important for
States to use their influence to ensure that vanat and discrimination such as castebased
discrimination do not result from the programmed paolicies of the organisations of which they
are members.

8. To the World Bank and Asian Development Bank

78. Incorporate an analysis of caste exclusion @agorate Social Development Strategies. For
policy-based lending ensure that Poverty and Séddakssments (PSIA), carried out before loans
are approved, include investigations of how theppsed policy changes will affect Dalit men
and women, and their livelihoods. For sector inwesits or project loans ensure that the social
analysis covers Dalit issues, and that measuremsare equal benefits to Dalits - as well as
women, indigenous peoples and other disadvantageapg - are included in the Vulnerable
Communities Development Plan (VDCP).

79. As part of their commitment to good governartbe, World Bank and Asian Development

Bank, as well as other international lending ingitins, should, together with the governments
concerned, establish an ongoing dialogue with DEIEOs and representatives of other

marginalized groups at all stages of the decisiaking process, i.e. before a loan is released,
whilst a project is being implemented, and in tharse of any post-project evaluation.

80. In the design of infrastructure programs, therlM/ Bank and Asian Development Bank
should ensure that concerned governments constiit Dalit and other marginalized groups,
particularly women, to promote access to waterdf@anitation, land, rural transport, irrigation
and social infrastructure.

81. With regard to basic services in health andcation, the World Bank and Asian
Development Bank should design an accountabilaynBwork that allows Dalit and other civil
society groups to monitor access to these services.

9. To the Private Sector including Transnational Cgporations

82. All companies investing in or operating in easffected countries should support and
implement the U.N. Norms on the ResponsibilitiesTodnsnational Corporations and Other
Business Enterprises with Regard to Human Righdswell as sign the more general Global
Compact, and implement changes in their businesgipes consistent with its principles.

83. Companies from OECD countries, should also émmegint the OECD (Organisation for
Economic Co-operation and Development) GuidelirmsMultinationals and other Enterprises,
whilst all companies should implement the princptentained in the ILO Tripartite Declaration.

84. Adopt specific policies pertaining to humanhigy and ensure that, within your sphere of
influence, these principles are also implementedlbguppliers and business partners.

85. Ensure that infrastructure investments areiaghrout in consultation with marginalized
groups, including Dalits, and prioritise accesshafse groups to the fruits of these investments.
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86. Ensure compliance with nationally mandatedrratitive action programs. Where no such
programs exist, companies should voluntarily ing#it and implement affirmative action
programs for Dalits.

87. As a specific development of the above, adagtimplement the Ambedkar Principles (see
Appendix A). The Ambedkar Principles are employmgmciples to assist foreign investors to
address caste discrimination in South Asia. Theyimtended to acknowledge and compensate
for historic injustices against Dalits through affative action and the norms of non-
discrimination and labour rights that are in linghawnternational human rights standards

10. To Non-Governmental Organisations

88. Include documentation on caste-based abusesiralysis of caste-based discrimination in
reporting on caste-affected countries. Where apjatp include critical assessments of the
effectiveness of national policies and legislatemidressing caste discrimination. Documentation
of the plight of communities discriminated agaipst the basis of work and descent in Africa,
Latin America, Pakistan, Bangladesh and Sri Lasksorely lacking and much needed.

89. Pay particular attention to the intersectiongefder, class and caste discrimination as it
affects Dalit and other outcaste women.

90. Give due attention to the nexus between casteimhination and other forms of human rights
violations such as torture, gender-based violenmajern forms of slavery including child and
bonded labour, denial of equal treatment beforeldle and deprivations of livelihood, food,
water, healthcare, education, housing and land.

91. Plan for the reduction and elimination of cdssed discrimination and violence through
development programming and monitor the impacuchgprograms.

92. Implement public awareness-raising and edutatimpaigns to promote positive change in
public attitudes and practices vis-a-vis membersoofimunities affected by caste discrimination.

93. Lobby and provide information to relevant Ulbddies (including the Sub-Commission on
the Promotion and Protection of Human Rights, CERIJ all relevant Special Rapporteurs) to
increase their attention to the plight of Dalitsdanther caste-affected communities, and
encourage the creation of social, economic, cultara political programs to help overcome
historic discrimination.

94. Lobby governments to implement CERD General oRenendation XXIX as well as
recommendations addressed to them following corediide of state reports by CERD.

95. Translate into national languages and dissamiwadely CERD General Recommendation
XXIX and CERD'’s country-specific recommendationso\®de CERD’s Coordinator on Follow-
up with information on the measures taken at tht®nal level to implement CERD’s country-
specific recommendations on descent-based disatinim

96. Provide CERD and other relevant human rigteatyr bodies with information on caste-based
discrimination and encourage them to review thelémgntation of ICERD and other relevant
instruments even when governments fail to compli #ieir reporting obligations.
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97. Raise awareness among international aid agentie private sector, transnational
corporations, and governments on the prevalenceaste discrimination and recommend
appropriate interventions similar to those outliirethis document.

98. Develop and implement staff policies that willsure the maximum participation of Dalits at
all levels within domestic and international NG@sure that Dalits, including women, are
involved in all stages of relevant projects, inghgdplanning, implementation, monitoring and
evaluation.

Appendix A (of the Kathmandu Dalit Declaration)
THE AMBEDKAR PRINCIPLES °

Employment Principles to Assist Foreign Investorétdress
Caste Discrimination in South Asia

The Signatories of these Principles, building orstexg national anti-discrimination laws and
policies and in the spirit of internationally recdmed human rights will:

Include in any statement of employment policy aerefice to the unacceptability of caste
discrimination and a commitment to seeking to eliame it;

Develop and implement a plan of affirmative actitnere appropriate with specific reference to
Dalit women, particularly where Dalits are undepresented as employees in relation to the local
population;

Avoid any form of bonded or indentured labour aaslthe victims of these are mostly Dalits, pay
specific attention to the role that caste relatiomight play in legitimising or covering up such
forms of labour;

Use fair recruitment, selection and career devetgnprocesses, with clear objective criteria,
and ensure that these processes are open to gdnotin Dalit themselves as well as other civil
society groups;

Take full responsibility for their workforce, bothrect and sub-contracted, seeking to detect and
remedy any caste discrimination in employment ciomal, wages, benefits or job security;

Evolve comprehensive training opportunities for &ypes and potential recruits from Dalit
communities, integrated with other staff where appiate but separate if not, and with the aim of
enabling them to fulfil their potential;

Designate a manager at appropriate level to carryhe policy, aimed at meeting business needs,
maximising the benefits of a diverse workforce, @mduring the policy, its monitoring and the
related practices are carried through;

® These Principles were presented in draft form to theriatienal Consultation on Caste-Based
Discrimination held in Kathmandu between November 29 and DeceimBé04. The International Dalit
Solidarity Network hopes to receive comments and suggasteddments over a six-month period and to
adopt the Principles in final form in mid-2005.
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Develop effective monitoring and verification menlsans of progress with effect to the above at
the level of the individual company, and also cefape in monitoring at the levels of sector and
the state, involving Dalit representatives, inchgdivomen, in these mechanisms;

Publish annually a report on progress in implenmgnthese Principles — preferably in relation to
an appropriate section of the Annual Report andomppa specific board member with
responsibility for oversight of this policy area.

Ensure that all corporate support to community graent programmes and other charitable
activities in caste-affected countries or areatuthes the participation of Dalits and assures their
at least equal share in any benefits.

Appendix B (of the Kathmandu Dalit Declaration)

General Recommendation XXIX on descent-based disonination adopted by the
Committee on the Elimination of Racial Discrimination General Recommendation XXIX
Article 1, paragraph 1, (Descent) (Sixty-first sessn, 2002)

The Committee on the Elimination of Racial Discmaition,

RECALLING the terms of the Universal Declaration Wiman Rights according to which all

human beings are born free and equal in dignity riglots and are entitled to the rights and
freedoms therein without distinction of any kindgluding race, colour, sex, language, religion,
social origin, birth or other status,

RECALLING also the terms of the Vienna Declarateomd Programme of Action of the World
Conference on Human Rights according to which thes duty of States, regardless of political,
economic and cultural system, to promote and pro&dic human rights and fundamental
freedoms,

REAFFIRMING its general recommendation XXVIII in vah the Committee expresses
wholehearted support for the Durban Declarationd &mogramme of Action of the World
Conference against Racism, Racial Discriminatioenophobia and Related Intolerance,

REAFFIRMING ALSO the condemnation of discriminatiagainst persons of Asian and African
descent and indigenous and other forms of desnethiei Durban Declaration and Programme of
Action,

BASING its action on the provisions of the Interoatl Convention on the Elimination of All
Forms of Racial Discrimination which seeks to ehate discrimination based on race, colour,
descent, or national or ethnic origin,

CONFIRMING the consistent view of the Committee tthlhe term “descent” in article 1,
paragraph 1, the Convention does not solely reférdce” and has a meaning and application
which complement the other prohibited grounds e€dmination,

STRONGLY REAFFIRMING that discrimination based ode$cent” includes discrimination
against members of communities based on forms ofalsstratification such as caste and
analogous systems of inherited status which nubifyimpair their equal enjoyment of human
rights,
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NOTING that the existence of such discriminatiors li@come evident from the Committee’s
examination of reports of a number of States pattehe Convention,

HAVING ORGANIZED a thematic discussion on desceasdd discrimination and received the
contributions of members of the Committee, as \@sllcontributions from some Governments
and members of other United Nations bodies, notabyerts of the SubCommission for the
Promotion and Protection of Human Rights,

HAVING RECEIVED contributions from a great numbef ooncerned non-governmental
organisations and individuals, orally and througtitten information, providing the Committee
with further evidence of the extent and persistenicdescent-based discrimination in different
regions of the world,

CONCLUDING that fresh efforts need to be made al§ a existing efforts intensified at the
level of domestic law and practice to eliminate siteurge of descent-based discrimination and
empower communities affected by it,

COMMENDING the efforts of those States that hayketameasures to eliminate descent-based
discrimination and remedy its consequences,

STRONGLY ENCOURAGING those affected States thatehget to recognize and address this
phenomenon to take steps to do so,

RECALLING the positive spirit in which the dialogabetween the Committee and Governments
have been conducted on the question of descenttldiserimination and anticipating further
such constructive dialogues,

ATTACHING THE HIGHEST IMPORTANCE to its ongoing wikrin combating all forms of
descent-based discrimination,

STRONGLY CONDEMNING descent-based discriminationgts as discrimination on the basis
of caste and analogous systems of inherited stasues violation of the Convention,

RECOMMENDS that the States parties, as appropf@atéheir particular circumstances, adopt
some or all of the following measures:

1. Measures of a general nature

1. Steps to identify those descent-based commanitieler their jurisdiction who suffer from
discrimination, especially on the basis of castd analogous systems of inherited status, and
whose existence may be recognized on the basiaraius factors including some or all of the
following: inability or restricted ability to alteinherited status; socially enforced restrictioms o
marriage outside the community; private and pulsiégregation, including in housing and
education, access to public spaces, places of yoesid public sources of food and water;
limitation of freedom to renounce inherited occimas or degrading or hazardous work;
subjection to debt bondage; subjection to dehunranigiscourses referring to pollution or
untouchability; and generalized lack of respectifi@ir human dignity and equality;

2. Consider the incorporation of an explicit protiim of descent-based discrimination in the
national constitution;
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3. Review and enact or amend legislation in ordeyutlaw all forms of discrimination based on
descent in accordance with the Convention;

4. Resolutely implement legislation and other measalready in force;

5. Formulate and put into action a comprehensiviiomal strategy with the participation of
members of affected communities, including spetiehsures in accordance with articles 1 and 2
of the Convention, in order to eliminate discrintioa against members of descent-based groups;

6. Adopt special measures in favour of descentébgseups and communities in order to ensure
their enjoyment of human rights and fundamentaddoems, in particular concerning access to
public functions, employment and education;

2. Multiple discrimination against women members oflescent-based communities

11. Take into account, in all programmes and ptsjptanned and implemented and in measures
adopted, the situation of women members of the comniiies, as victims of multiple
discrimination, sexual exploitation and forced pitagon;

12. Take all measures necessary in order to eltmimaltiple discrimination including descent-
based discrimination against women, particularlyhi@ areas of personal security, employment
and education;

13. Provide disaggregated data for the situation wafmen affected by descent-based
discrimination;

3. Segregation

14. Monitor and report on trends which give ris¢ht® segregation of descent-based communities
and work for the eradication of the negative conseges resulting from such segregation;

15. Undertake to prevent, prohibit and eliminatecfices of segregation directed against
members of descent-based communities includingirsing, education and employment;

16. Secure for everyone the right of access orgaaleand non-discriminatory basis to any place
or service intended for use by the general public;

17. Take steps to promote mixed communities in twiiembers of affected communities are
integrated with other elements of society and emdhat services to such settlements are
accessible on an equal basis for all;

4. Dissemination of hate speech including throught mass media and the Internet

18. Take measures against any dissemination of iolegaste superiority and inferiority or which
attempt to justify violence, hatred or discrimimatiagainst descent-based communities;

19. Take strict measures against any incitementiserimination or violence against the
communities, including through the Internet;
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20. Take measures to raise awareness among medésgonals of the nature and incidence of
descent-based discrimination;

5. Administration of justice
21. Take the necessary steps to secure equal drcdise justice system for all members of
descent-based communities, including by providiegal aid, facilitating of group claims and

encouraging non-governmental organisations to deéemmunity rights;

22. Ensure, where relevant, that judicial decisiand official actions take the prohibition of
descent-based discrimination fully into account;

23. Ensure the prosecution of persons who commes against members of descent-based
communities and the provision of adequate compemstdr the victims of such crimes;

24. Encourage the recruitment of members of dedm@s#d communities into the police and
other law enforcement agencies;

25. Organize training programmes for public offisiand law enforcement agencies with a view
to preventing injustices based on prejudice agaiestent-based communities;

26. Encourage and facilitate constructive dialobeeveen the police and other law enforcement
agencies and members of the communities;

6. Civil and political rights

27. Ensure that authorities at all levels in thentoy concerned involve members of descent-
based communities in decisions which affect them;

28. Take special and concrete measures to guaremteembers of descent-based communities
the right to participate in elections, to vote astdnd for election on the basis of equal and
universal suffrage, and to have due representati@overnment and legislative bodies;

29. Promote awareness among members of the comesupit the importance of their active
participation in public and political life, and mlinate obstacles to such participation;

30. Organize training programmes to improve theitipal policy-making and public
administration skills of public officials and patial representatives who belong to descent-based
communities;

31. Take steps to identify areas prone to descasedviolence in order to prevent the recurrence
of such violence;

32. Take resolute measures to secure rights of iagarrfor members of descent-based
communities who wish to marry outside the commuynity

7. Economic and social rights

33. Elaborate, adopt and implement plans and pnogwes of economic and social development
on an equal and non-discriminatory basis;
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34. Take substantial and effective measures to icatgd poverty among descent-based
communities and combat their social exclusion orgimalization;

35. Work with intergovernmental organisations, umthg international financial institutions, to
ensure that development or assistance projectdwihéy support take into account the economic
and social situation of members of descent-baspdrumities;

36. Take special measures to promote the employofemembers of affected communities in
the public and private sectors;

37. Develop or refine legislation and practice #ipeadly prohibiting all discriminatory practices
based on descent in employment and the labour marke

38. Take measures against public bodies, privatmpanies and other associations that
investigate the descent background of applicamterfgployment;

39. Take measures against discriminatory practidscal authorities or private owners with
regard to residence and access to adequate hdasimgmbers of affected communities;

40. Ensure equal access to health care and seciallity services for members of descent-based
communities;

41. Involve affected communities in designing amdplementing health programmes and
projects;

42. Take measures to address the special vulngyadfilchildren of descent-based communities
to exploitative child labour;

43. Take resolute measures to eliminate debt bendagl degrading conditions of labour
associated with descent-based discrimination;

8. Right to education

44. Ensure that public and private education systiertiude children of all communities and do
not exclude any children on the basis of descent;

45. Reduce school drop-out rates for children bfcammunities, in particular for children of
affected communities, with special attention togheation of girls;

46. Combat discrimination by public or private begland any harassment of students who are
members of descent-based communities;

47. Take necessary measures in cooperation with soiciety to educate the population as a
whole in a spirit of non-discrimination and respfmtthe communities subject to descent-based
discrimination;

48. Review all language in textbooks which convesgereotyped or demeaning images,
references, names or opinions concerning desceetdbeommunities and replace it by images,
references, names and opinions which convey theagesof the inherent dignity of all human
beings and their equality of human rights.



67

Center for Human Rights and Global Justice

N EPAL

40Km, 200 0 40 20 100K M,

N
WESTERN CHINA W

CEMTRAL

MID
WESTERN

2 Dhangadi

FAR
WESTERN BARONA

EASTERN

LEGEND:—

LS
P Qo
=samahi J ARGHAKHENCHI

" K&PILBESTU

= RINVERS

—— INTERNATION&L BOUNDARY

— AOMINISTRATION ZONE BOUNDARIES

SINDHLILI
e ZONE BOUNDARIES

—— DISTRICT BOUNDARIES

INDIA

SAPTAR|

?12@?

© UNDP Nepal (http://www.undp.org.np/publications/@6/development_map.htm)



